DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, MOBILE DISTRICT
100 CANAL STREET
MOBILE, AL 36602-1901

South Mississippi Branch 26 August 2025
Regulatory Division

MEMORANDUM FOR RECORD

SUBJECT: US Army Corps of Engineers (Corps) Pre-2015 Regulatory Regime
Approved Jurisdictional Determination in Light of Sackett v. EPA, 143 S. Ct. 1322
(2023) ,* SAM-2025-00218-SMP, West Railroad Street 7.9-acre Review Area, Long
Beach, Mississippi (MFR 1 of 1)?

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document
stating the presence or absence of waters of the United States on a parcel or a written
statement and map identifying the limits of waters of the United States on a parcel.
AJDs are clearly designated appealable actions and will include a basis of JD with the
document.® AJDs are case-specific and are typically made in response to a request.
AJDs are valid for a period of five years unless new information warrants revision of the
determination before the expiration date or a District Engineer has identified, after public
notice and comment, that specific geographic areas with rapidly changing
environmental conditions merit re-verification on a more frequent basis.* For the
purposes of this AJD, we have relied on section 10 of the Rivers and Harbors Act of
1899 (RHA),° the Clean Water Act (CWA) implementing regulations published by the
Department of the Army in 1986 and amended in 1993 (references 2.a. and 2.b.
respectively), the 2008 Rapanos-Carabell guidance (reference 2.c.), and other
applicable guidance, relevant case law and longstanding practice, (collectively the pre-
2015 regulatory regime), and the Sackett decision (reference 2.d.) in evaluating
jurisdiction.

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps
AJD as defined in 33 CFR 8331.2. The features addressed in this AJD were evaluated
consistent with the definition of “waters of the United States” found in the pre-2015
regulatory regime and consistent with the Supreme Court's decision in Sackett. This

1 While the Supreme Court’s decision in Sackett had no effect on some categories of waters covered
under the CWA, and no effect on any waters covered under RHA, all categories are included in this
Memorandum for Record for efficiency.

2 When documenting aquatic resources within the review area that are jurisdictional under the Clean
Water Act (CWA), use an additional MFR and group the aquatic resources on each MFR based on the
TNW, interstate water, or territorial seas that they are connected to. Be sure to provide an identifier to
indicate when there are multiple MFRs associated with a single AJD request (i.e., number them 1, 2, 3,
etc.).

333 CFR 331.2.

4 Regulatory Guidance Letter 05-02.

5 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10.
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of Sackett v. EPA, 143 S. Ct. 1322 (2023), SAM-2025-00218-SMP

AJD did not rely on the 2023 “Revised Definition of ‘Waters of the United States™, as
amended on 8 September 2023 (Amended 2023 Rule) because, as of the date of this
decision, the Amended 2023 Rule is not applicable in Mississippi due to litigation.

1. SUMMARY OF CONCLUSIONS.

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States).

Aquatic
Resource
Name

Location

Water
Size

Type of
Aquatic
Resource

Geographic
Authority

Wetland Area 1

30.346323°N,
89.183459°W

2.8 acres

A7.NON-
WOTUS
WETLAND.
NEGATIVE-
AT.

None

Wetland Area 2

30.343537°N,
89.183170°W

0.93-acre

A7. NON-
WOTUS
WETLAND.
NEGATIVE-
AT.

None

Wetland Area 3

30.342321°N,
89.183399°W

0.18-acre

A7. NON-
WOTUS
WETLAND.
NEGATIVE-
AT.

None

Stream 1
(Ephemeral)

30.343626°N,
89.183538°W

220 linear
feet

AS5. NON-
WOTUS
TRIBUTARY.
NEGATIVE-
A5

None

Wetland Area 4

30.342089°N,
89.183656°W

0.096-acre

A7. NON-
WOTUS
WETLAND.
NEGATIVE-
AT.

None

2. REFERENCES.
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a. Final Rule for Regulatory Programs of the Corps of Engineers, 51 FR 41206
(November 13, 1986).

b. Clean Water Act Regulatory Programs, 58 FR 45008 (August 25, 1993).

c. U.S. EPA & U.S. Army Corps of Engineers, Clean Water Act Jurisdiction
Following the U.S. Supreme Court’s Decision in Rapanos v. United States &
Carabell v. United States (December 2, 2008)

d. Sackettv. EPA, 598 U.S. , 143 S. Ct. 1322 (2023)
e. 2008 Rapanos Guidance

3. REVIEW AREA. The approximately 7.9-acre review area includes three parcels and
is located on the north side of West Railroad Street; within Section 15, Township 8
South, Range 12 West; Latitude 30.340595° North and Longitude 89.18351° West;
Long Beach, Harrison County, Mississippi. The review area abuts Canal Number
One to the north and West Railroad Street to the south. West of the review area is
the South Mississippi Regional Center and to the east are residential developments
and undeveloped land. The parcel consists of approximately 4.0 acres of forested
wetlands located in low elevation areas near the central and northern portions of the
property. An approximately 3-foot-wide ephemeral stream is present within Wetland
Area 2.

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), INTERSTATE WATER, OR
THE TERRITORIAL SEAS TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. Bayou Portage, which is a traditionally navigable water (TNW)
approximately 3.6 miles west of the review area. Bayou Portage is on the Mobile
District’'s Section 10 Waters list and is therefore a TNW.6

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW,
INTERSTATE WATER, OR THE TERRITORIAL SEAS.

Wetland Area 1 is a forested wetland located on the northern portion of the site. This
wetland extends outside the review area onto the adjacent parcel to the
east/northeast for approximately 200 feet before abutting a culvert, which empties
into a ditch then flows directly into Canal Number One, a relatively permanent water

6 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899
(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is
conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where
upstream or downstream limits or lake borders are established.

3
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(RPW). Canal Number One flows west into Bayou Portage, a TNW (see Flowpath
figure in the AJD attachments).

Wetland Area 2 is separated from Wetland Area 1 by approximately 400 feet of
higher elevation uplands. Wetland Area 2 is traversed by 220 feet of ephemeral
stream (Stream 1). This stream appears to flow to the west before continuing offsite,
however, there is no evidence that this stream continues to flow to an RPW or TNW.

Wetland Areas 3 and 4 are isolated from Wetland Area 2 by an upland area of
approximately 350 feet. As documented in the submitted Upland Data Sheet (DPU-
1), this upland area severs any hydrologic connection between Wetland Areas 3 and
4 and Wetland Area 2. Wetland areas 3 and 4 are surrounded by uplands and have
no apparent flowpath to a TNW.

6. SECTION 10 JURISDICTIONAL WATERS': Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.8 N/A

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the pre-2015 regulatory regime and consistent with the Supreme
Court’s decision in Sackett. List each aquatic resource separately, by name,
consistent with the naming convention used in section 1, above. Include a rationale
for each aquatic resource, supporting that the aquatic resource meets the relevant
category of “waters of the United States” in the pre-2015 regulatory regime. The
rationale should also include a written description of, or reference to a map in the
administrative record that shows, the lateral limits of jurisdiction for each aquatic
resource, including how that limit was determined, and incorporate relevant
references used. Include the size of each aquatic resource in acres or linear feet and
attach and reference related figures as needed.

a. TNWs (a)(1): N/A.

7 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such
use because of changed conditions or the presence of obstructions.

8 This MFR is not to be used to make a report of findings to support a determination that the water is a
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part
329.14 to make a determination that water is a havigable water of the United States subject to Section 10
of the RHA.
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e.

f.

g.

Interstate Waters (a)(2): N/A.
Other Waters (a)(3): N/A.
Impoundments (a)(4): N/A.
Tributaries (a)(5): N/A.

The territorial seas (a)(6): N/A.

Adjacent wetlands (a)(7): N/A.

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a.

Describe aquatic resources and other features within the review area identified
as “generally non-jurisdictional” in the preamble to the 1986 regulations (referred
to as “preamble waters”).® Include size of the aquatic resource or feature within
the review area and describe how it was determined to be non-jurisdictional
under the CWA as a preamble water. N/A.

Describe aquatic resources and features within the review area identified as
“generally not jurisdictional” in the Rapanos guidance. Include size of the aquatic
resource or feature within the review area and describe how it was determined to
be non-jurisdictional under the CWA based on the criteria listed in the guidance.
N/A.

Describe aquatic resources and features identified within the review area as
waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of CWA. Include the size of the waste treatment system within
the review area and describe how it was determined to be a waste treatment
system. N/A.

Describe aquatic resources and features within the review area determined to be
prior converted cropland in accordance with the 1993 regulations (reference
2.b.). Include the size of the aquatic resource or feature within the review area
and describe how it was determined to be prior converted cropland. N/A.

Describe aquatic resources (i.e. lakes and ponds) within the review area, which
do not have a nexus to interstate or foreign commerce, and prior to the January

951 FR 41217, November 13, 1986.
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2001 Supreme Court decision in “SWANCC,” would have been jurisdictional
based solely on the “Migratory Bird Rule.” Include the size of the aquatic
resource or feature, and how it was determined to be an “isolated water” in
accordance with SWANCC. N/A.

f. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the pre-2015 regulatory regime
consistent with the Supreme Court’s decision in Sackett (e.g., tributaries that are
non-relatively permanent waters; non-tidal wetlands that do not have a
continuous surface connection to a jurisdictional water).

Wetland Area 1 is an approximately 2.8-acre forested wetland located on the
northern portions of parcels 0512G-02-017.001 and 0512G-02-015.001 in Long
Beach, Mississippi. The wetland is bordered by uplands to the south and an
upland transmission line easement to the north. Review of similar elevation, soil,
and vegetation types indicate that Wetland Area 1 extends offsite to the
east/northeast, abutting a culvert. The culvert flows downhill into a ditch which
discharges into Canal Number One, an RPW. However, Wetland Area 1 does not
abut the RPW, but rather abuts the culvert which flows into the RPW.
Additionally, there was no observable OHWM extending from the RPW, through
the culvert to the wetland. Therefore, because Wetland Area 1 lacks a direct or
continuous surface water connection to a TNW, territorial sea, interstate water,
relatively permanent tributary, or jurisdictional impoundment it is not considered
an adjacent wetland.

Stream 1 exhibits flow only in direct response to precipitation events and lacks at
least seasonal flow and an ordinary high water mark. Antecedent precipitation
tool (APT) data indicated wetter than normal conditions on the day of the site
visit; however, during the site visit the sandy-bottom stream channel lacked both
standing or flowing water. Stream 1 bisects Wetland 2 and the topography slopes
to the west where Stream 1 leaves the review area via overland flow. Because
Stream 1 exhibits a non-relatively permanent flow regime it is not jurisdictional.

Wetland Area 2 is an approximately 0.93-acre forested wetland centrally located
on parcels 0512G-02-017.001 and 0512G-02-015.001. This wetland is bordered
by uplands to the north, south, and west. Wetland Area 2 abuts Stream 1, a non-
RPW, as discussed above. Wetland Area 2 lacks a continuous surface
connection to a TNW, territorial sea, interstate water, relatively permanent
tributary, or jurisdictional impoundment because it does not abut any of those
waters; therefore, it is not an adjacent wetland.
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Wetland Areas 3 and 4 are approximately 0.18 acres and 0.096 acres in size,
respectively, and are located on the southern portion of parcel 0512G-02-
017.001. These wetlands are physically separated from Wetland Area 2 by
approximately 250 feet of higher elevation uplands. Similar to Wetland Area 2,
Wetland Areas 3 and 4 are bordered by uplands to the north, south, and west.
Based on a review of the adjacent elevations, Wetland Areas 3 and 4 are unlikely
to extend off-site and connect to any offsite aquatic features. Therefore, Wetland
Areas 3 and 4 lack continuous surface connections to a TNW, territorial sea,
interstate water, relatively permanent tributary, or jurisdictional impoundment
because they do not abut those waters, and therefore, Wetland Areas 3 and 4
are not adjacent wetlands.

9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. Site visits, June 18, 2025, and August 7, 2025.
b. Office evaluation, July 8, 2025, and August 12, 2025.

c. USACE National Regulatory Viewer (NRV) LIDAR Elevations and Hillshade,
NHD Maps and DEM data from the NRV, and Soil Maps from the USDA Web
Soil Survey.

d. Wetland delineation report and associated data sheets prepared by Jason
Saucier on July 12, 2024. This includes the supplemental photos and data from
the easement area submitted on July 1, 2025, and supplemental photos from the
culvert/ditch submitted on July 18, 2025.

e. Antecedent Precipitation Tool (APT) Data from site visits on June 18, 2025 and
August 7, 2025.

10. OTHER SUPPORTING INFORMATION.

a. “Memorandum to the Field Between the U.S. Department of the Army, U.S. Army
Corps of Engineers and the U.S. Environmental Protection Agency Concerning
the Proper Implementation of ‘Continuous Surface Connection’ Under the
Definition of ‘Waters of the United States’ Under the Clean Water Act”, March 12,
2025.

11. NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR'’s structure and format may be
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subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.



aloyds
Aleljixny Jojedua| dapn 861 SOM :WB)SAS ajeulploo)

Gc0oc/LL/L -8¥ed
09sald ‘N yeues :Aq pajeal) dep

No6ETOPE 0E MoEIZ6LT 68 :423uaD dei

Iw
"

4 b G0 0

dey 31uIdIA JINS-81200-S202-INV'S

vasn 'vdl 'vSvN

/ILAN 'SOSN ‘d LNINTHINI ‘Ulwies ‘JYIH ‘1S3 ‘SIYVIN 'SOSN ‘VON ‘d LNINIUDNI ‘Ulwies ‘JYIH ‘1s3

yseag Buoy

oW AL L 5"

UR TSI D)
304

ONS e
puaba




alaydg ]
AJelixny J01e0I8 N GM #8361 SOM :WeISAS Sjeulpioo) No6ETOFE 0E MoEIZ6LT 68 1us) depy ®
GZ0Z/LL/L :9%ea Iw d d
[ BeIN odO - -G -
005014 ‘1 Uesos :Ad poIEaIs dely : ———— IN odo) dINS-81200-5Z02-NV'S
pagna-1 ‘A1e100s d1ydesboes [euoneN €10z @3YbuAdod ‘vasn ‘vd3 'YSYN/ILIA ‘SOSN 'd LININTUDNI
‘ulwles) ‘IYIH ‘Us3 ‘SIYVIA “520z ‘AINf paysaJgel eyed "UOIIBLIION| [BIUSWUOIIAUT IO} SI9IUDD)
[eUOIEN WYON ‘NIH 81€1S Jo Jswiiedsq 'S'n ‘eleq Yie3 [einie ‘elep peoy S4SN ‘elep aul/y43oil
neaing snsus) ‘S ‘swaisAsod] [eqo|D SHSN A9sere uoljeriodsuel| [euoneN pue ‘1eseleq s94nidnas
|euoiieN ‘eseqeleq J9A0D) pueT jeuoiieN “1eseieq AydesboipAH [euoiieN ‘WelsAS uolewlolu|
saweN d1ydelboan) ‘weiboid uones|3 43ag ‘1eseieq ssuepunog jeuonien :dejy [euoieN 8yl SOSN
ALNNOD NOSIHHYH
uensuYSseg
35 %
oL Pt =
- aMB T
ioa] A
7 e r - n ) - [ -
¥ - e ._U.-.m.ﬂ.__m. t.._”__-“r.._rrm.m.._u.f ¥
Lo = . mmE_Sn_ noheg
uiesg mcmu_..ﬂx = ﬁ_..mu fe
e '\ :
- ___J..ff../t
r J . ﬁ_.-..r..-r
3 3
¢ | g ; ﬁ__u.
.... u..r.“....,n o \ .w..r_.. ) P
- A oy 1 O 317IA3NIE Eg
L i TEUED i X 08 WEYZ viavoay 4
Ein - = g e ' ad. Uerpe
W~ & 04 MOISSTWWGD = . ol 2
=, . podnafy jopdngy - 'y R z
1 LI s uuu___ 5T s
1 7 | 1 i
I . O¥ AL¥IHINVA 4
et 0 O =
1 ora
L e - T - = =S - wu_m —
Sl Lo Il LA
a S : ; . pusba
- LR 1 £ .3 cT138
Oin = ES




SAM-2025-00218-SMP Review Area Map
DPU-2

= 1 Wetlands

E Ephemeral

Stream

E Boundaries 7.9 acres

¢DPW-1 Data Point Wet-1
—¢—DPU-1 Data Point Upland-1

| WETLAND AREA 3

we
ND AREA 45, r

B =
..o o
\

o9

; o I
/ ol | o -]
i é\ no o [+]
— [
§ o _-!| 3 ? °
I-lz o)
‘ i 'Il, ."”/ = -
; ‘ ol Wetland Delineation Map — July 2024 3
: Parcels 0512G-02-015.001 & 0512G-02-017.001
W Railroad Street, Long Beach, MS \

CHAA ST SRS

Wetland Delineation Report
Parcels 0512G-02-015.001 & 0512G-02-017.001
Long Beach, MS



Jaddew |pMN 8y Aq peonpolid sem abed siyj
(IMIN) AJojuanu| spuejiop) euoieN

suueny [ puod Jejemysaiy [T puepa sulepy pue suuenisy 7]

o []  puepsm aniyg/paisaiod ssjemysaid [l jojemdesq sulepy pue suenisg B
'a)Is gom Jaddepy spuepapn . .

8} U0 punoj EjepejeLl JoAe| au} Ujim SIUBPIOIOE Ul pesn oq el i puepsp Juebiow3 sejemysaly [ spuepjopm
pINOYS elep pajejes Spueem ||y ‘dew Siy) Uo UMOYS Blep aseq
3y} JO SSBUUBLIND 10 ADBINDOE BY) IO} S|qIsuodsal Jou S| 8IAISS ‘
SJIIPIA PUB US4 SN ayl "Ajuo aouaisyau |esauab Joy s dew siyl Gecoc L1 >_3—.

LA

L.

| B3Iy pUenoMm

f
XHEMNCH gt

.ﬂt e -

(MNL) ebepod nokeg o} smoyy
XHgNzY (Md¥) 8UQ Jaquin [eued

. PY¥/1L0O4dd
Md¥ 8y} ojul usy} yoyp ] ' PY¥/10O4d
B 0JUl SMOJ} YdIym LISAIND e Jnge
0) 9)IS-}JO SPUBIXd | BalY PUBIOAM

; uonEd0T HaANg ajewixolddy PYH/LO4d

N & X08s Y

9JIAI9S SJIIPIIM PUe Ysid "S'N

Uredmol4 dINS-81Z00-GZ0Z-INV'S OJUSAU| SPUB[IIM [euOleN (W)




	2025-08-26.JD.25-218. Final AJD MFR
	2025-08-26.JD.25-218. Final AJD Attachments

