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MEMORANDUM FOR RECORD  
 
SUBJECT: US Army Corps of Engineers (Corps) Pre-2015 Regulatory Regime 
Approved Jurisdictional Determination in Light of Sackett v. EPA, 143 S. Ct. 1322 
(2023) ,1 SAM-2019-00478 (MFR 1 of 1)2  
 
BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
AJDs are clearly designated appealable actions and will include a basis of JD with the 
document.3 AJDs are case-specific and are typically made in response to a request. 
AJDs are valid for a period of five years unless new information warrants revision of the 
determination before the expiration date or a District Engineer has identified, after public 
notice and comment, that specific geographic areas with rapidly changing 
environmental conditions merit re-verification on a more frequent basis.4 For the 
purposes of this AJD, we have relied on section 10 of the Rivers and Harbors Act of 
1899 (RHA),5 the Clean Water Act (CWA) implementing regulations published by the 
Department of the Army in 1986 and amended in 1993 (references 2.a. and 2.b. 
respectively), the 2008 Rapanos-Carabell guidance (reference 2.c.), and other 
applicable guidance, relevant case law and longstanding practice, (collectively the pre-
2015 regulatory regime), and the Sackett decision (reference 2.d.) in evaluating 
jurisdiction. 
 
This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. The features addressed in this AJD were evaluated 
consistent with the definition of “waters of the United States” found in the pre-2015 
regulatory regime and consistent with the Supreme Court's decision in Sackett. This 
AJD did not rely on the 2023 “Revised Definition of ‘Waters of the United States,’” as 

 
1 While the Supreme Court’s decision in Sackett had no effect on some categories of waters covered 
under the CWA, and no effect on any waters covered under RHA, all categories are included in this 
Memorandum for Record for efficiency. 
2 When documenting aquatic resources within the review area that are jurisdictional under the Clean 
Water Act (CWA), use an additional MFR and group the aquatic resources on each MFR based on the 
TNW, interstate water, or territorial seas that they are connected to. Be sure to provide an identifier to 
indicate when there are multiple MFRs associated with a single AJD request (i.e., number them 1, 2, 3, 
etc.). 
3 33 CFR 331.2. 
4 Regulatory Guidance Letter 05-02. 
5 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 
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of Sackett v. EPA, 143 S. Ct. 1322 (2023), SAM-2019-00478 

amended on 8 September 2023 (Amended 2023 Rule) because, as of the date of this 
decision, the Amended 2023 Rule is not applicable in Mississippi due to litigation. 

1. SUMMARY OF CONCLUSIONS.

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States

Waters 
Name 

Location Water 
Size 

Type of Aquatic Resource Geographic 
Authority 

W1 30.401793 N, 
89.080571 W 

6.52 
acres 

A7.AJD WETLAND-WOTUS Section 404 

W2 30.400533 N, 
89.078211 W 

7.62 
acres 

A7.NON_WOTUS 
WETLAND.NEGATIVE 

None 

D1 30.400757 N, 
89.080111 W 

1,140 
linear 
feet 

A5. Tributary-WOTUS Section 404 

D2 30.400349 N, 
89.081890 W 

316 
linear 
feet 

NON-WOTUS-
STREAM.NEGATIVE-A5 

None 

D3 30.400906 N, 
89.081463 W 

99 linear 
feet 

NON-WOTUS-
STREAM.NEGATIVE-A5 

None 

D4 30.401471 N, 
89.081936 W 

546 
linear 
feet 

A5. Tributary-WOTUS Section 404 

2. REFERENCES.

a. Final Rule for Regulatory Programs of the Corps of Engineers, 51 FR 41206
(November 13, 1986).

b. Clean Water Act Regulatory Programs, 58 FR 45008 (August 25, 1993).

c. U.S. EPA & U.S. Army Corps of Engineers, Clean Water Act Jurisdiction
Following the U.S. Supreme Court’s Decision in Rapanos v. United States &
Carabell v. United States (December 2, 2008)

d. Sackett v. EPA, 598 U.S. 651 (2023)

e. Mobile District’s Section 10 waters list



SAM-RD-S-M  
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), SAM-2019-00478 

3 

3. REVIEW AREA. The approximately 32.8 acre site is located on the grounds of the
Gulfport-Biloxi Regional Airport Authority; within Section 27, Township 7 South,
Range 11 West; the approximate center coordinates of the site are Latitude
30.400855° North and Longitude 89.079676° West; Gulfport, Harrison County,
Mississippi.  The forested project site is bounded by ANG Road at the eastern and
northeastern border. The parcel of land adjoining the site to the south has been
cleared and is currently undeveloped. The western edge of the site is bordered by a
stormwater ditch. This site was part of a larger, 241-acre study site previously
reviewed under a PJD. Impacts to this 33.2-acre area of wetlands in the current
review area was avoided. A portion of the 241-acre study area  (approximately 160
acres) to the south was verified by PJD and Standard Permit (SP), under permit
number SAM-2019-00478. On March 22, 2024, the applicant submitted a permit
modification request to include this 33.2-acre parcel as part of the airport expansion.
Subsequent to submittal of the modification request, the applicant requested an
approved jurisdictional determination on wetlands on this 33.2 acre site before
proceeding with a permit modification.

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), INTERSTATE WATER, OR
THE TERRITORIAL SEAS TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. Bernard Bayou, a TNW, is approximately 1.95 miles northeast of the
project site. Bernard Bayou is on the Mobile District’s Section 10 Waters list and is
therefore a TNW.6

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW,
INTERSTATE WATER, OR THE TERRITORIAL SEAS. Wetland 1 (W1) contains
Drainage Ditch 1 (D1) is entirely dug in wetlands and exhibits relatively permanent
flow (RPW).  D1 begins near the center of the review site and flows approximately
1,140 linear feet (0.22 miles) towards the northeast boundary of the review area at
ANG Road. Water from W1 and D1 flows out of the review area for approximately
6,600 feet (1.27 mi) through ditches and culverts until it reaches Turkey Creek, a
tributary of Bernard Bayou. Specifically, waters from W1 and D1 flow into a culvert
on the south side of ANG Road along the northeast border of the review area. The
65-foot long culvert goes outside of the review area under ANG Road and exits on
the north side of the road. On the north side of ANG Road, water flows northward for
approximately 140-feet until it flows through an approximately 233-foot long culvert
underneath the grounds of an airport maintenance/storage facility, water exits the

6 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW 
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899 
(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is 
conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where 
upstream or downstream limits or lake borders are established. 
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culvert and continues northward for approximately 780-feet to an airport drive. Next, 
water flows into a 120-feet long culvert underneath the drive and exits the culvert on 
the north side of the drive where water continues northward for approximately 532 
feet before flowing into a 115-feet long culvert underneath an unused airport drive; 
water exits the culvert on the north side of the drive and continues 295 feet where it 
flows into a  395-feet long culvert underneath a circular gravel lot and exiting on the 
north side of the lot. On the north side of the circular, gravel lot, water can be seen in 
a ditch on the edge of the lot and between an airport perimeter road (henceforth 
referred to as perimeter road) before traveling approximately 85-feet in a culvert 
underneath the perimeter road. Water exits on the northeast side of the road into a 
drainage ditch where it continues northwesterly approximately 3,157 linear feet (0.60 
miles), then through a 64-feet culvert underneath perimeter road, exits the road 
culvert for 518 feet, and then goes into an approximately 75-feet culvert that exits 
into Turkey Creek  which is a tributary of Bernard Bayou.      

     W2 continues offsite to an adjacent parcel along the southern border of the site. 
W2 is connected by a series of offsite ditches and culverts to Turkey Creek, a 
tributary of Bernard Bayou. Specifically, W2 continues onto the adjacent, southern  
parcel that has been cleared and four, north-south running, parallel ditches have 
been dug to drain water to the south. Describing the ditches from east to west, the 
first ditch beginning at the east measures approximately 250 linear feet and 
appears to be partially in wetlands and exhibits non relatively permanent flow. The 
second ditch westward, has two branches resulting in a “Y” shape. The branches 
are approximately 60 to 70 linear feet and converge into a single ditch that extends 
approximately 200 linear feet to the south appears to be partially in wetlands and 
exhibits non relatively permanent flow. The third ditch, westward is approximately 
158 linear feet appears to be partially in wetlands and exhibits non relatively 
permanent flow. The fourth ditch is approximately 157 linear feet and is dug in 
uplands and appears to exhibit non relatively permanent flow. All four of the ditches 
run into a single east to west draining ditch that measures a total of approximately 
1,120 linear feet (0.21 miles) and appears to be partially in wetlands and exhibits 
non relatively permanent flow. This east to west flowing ditch drains westward into a 
single, north-south ditch that appears to be in uplands and exhibits non relatively 
permanent flow. W2 appears to end approximately at the location of the fourth ditch 
(easternmost ditch-uplands) and water travels approximately 157 feet from the 
wetland to the north-south ditch. The north-south ditch flows northward for 
approximately 298 linear feet before entering the project site where this ditch is 
named D2. Within the project site, D2 flows approximately 316 linear feet to a 
stormwater intake. The stormwater intake discharges approximately 45 linear feet 
north into a large stormwater ditch (D4). Approximately 546 linear feet of D4 is 
within the project site. D4 continues north offsite for approximately 3,400 linear feet 
(0.64 miles) to a box culvert located on the airport property. This culvert flows 65 
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feet under perimeter road and exits the north side of the road converging with D1 
described in the flowpath for W1. From the confluence of D1 and D4, waters flow 
northwesterly for approximately 2,160 feet to a 64-feet culvert at perimeter road, 
exits the road culvert for 518 feet, and then goes into an approximately 75-feet 
culvert that exits into Turkey Creek which is a tributary of Bernard Bayou.   

6. SECTION 10 JURISDICTIONAL WATERS7: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.8 N/A

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the pre-2015 regulatory regime and consistent with the Supreme
Court’s decision in Sackett. List each aquatic resource separately, by name,
consistent with the naming convention used in section 1, above. Include a rationale
for each aquatic resource, supporting that the aquatic resource meets the relevant
category of “waters of the United States” in the pre-2015 regulatory regime. The
rationale should also include a written description of, or reference to a map in the
administrative record that shows, the lateral limits of jurisdiction for each aquatic
resource, including how that limit was determined, and incorporate relevant
references used. Include the size of each aquatic resource in acres or linear feet and
attach and reference related figures as needed.

a. TNWs (a)(1): N/A

b. Interstate Waters (a)(2): N/A

c. Other Waters (a)(3): N/A

d. Impoundments (a)(4): N/A

7 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
8 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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e. Tributaries (a)(5): Ditch 1 (D1) is a relatively permanent water (RPW), 1,140 feet
long in the review area, that has appeared on topographic maps since 1954. The
original, approximately 460-feet ditch at an approximately 45-degree azimuth
from just west of site center (30.400842°,-89.080728°) appears on the 1954
Gulfport North, Mississippi topographic map (1:24000). An additional 702 feet
section of D1 which trends in a general east/west direction appears on the 1971
photorevised topographic map, Gulfport North, Mississippi (1:24000). The
original extent of D1 intersects the added section at approximately the halfway
point of the ditch. The 1971 topographic map shows D1 joining Ditch 4 (D4)
along the western border of the project site. However, the connection to D4 was
severed sometime approximately between the 1990’s to early 2000’s as fill dirt
was placed in uplands resulting in a berm (~10 feet high), and two dirt trails along
the western side of the project site. The cutoff portion of the ditch is described as
Ditch 3 (D3) in section 8.a. The approximately 1,140 linear feet of D1 on site
contained water during site visits on July 30, 2024, and October 9, 2024. The
portion of  approximately 2,640 feet section of D1 that extends straight,
northward outside of the project site is also shown in the 1954 North Gulfport,
Mississippi topographic map. The drainage from the most northern extent of the
initial 2,640 feet ditch has varied historically. It appears that as the airport
infrastructure and development increased, so did the need for managing safe
water flow from the site. Since approximately 2012, D1 flows into a 64-feet
culvert at perimeter road, exits on the north side of the road and continues in a
ditch for approximately 1,040 linear feet where D1 and D4 converge upon D4
exiting a box culvert.  From the confluence of D1 and D4, waters flow
northwesterly for approximately 2,160 feet (.41 miles) to a 64-feet road culvert,
exits the road culvert for 518 feet, and then goes into an approximately 75-feet
culvert that discharges into Turkey Creek.   D1 has an ordinary high water mark,
presence of baseflow, and a high water table, which are indicators of relative
permanence.  Because D1 is relatively permanent with at least seasonal flow and
was also dug in wetlands and drains wetlands, it is a jurisdictional tributary.

Ditch 4 (D4) is a north running ditch that appears on the 1971 photorevised
topographic map, Gulfport North, Mississippi (1:24000). In addition, D4 extends
west approximately 1.4 miles from the location of where D2 flows into D4. This
westward extension of D4 appears on historic aerial imagery in the early 1990s.
D4 flows along the western boundary of airport property and parallel to Virginia
Avenue along the eastern boundary of an adjoining neighborhood. Water was
observed in D4 on site and off site parallel to the northern most observable
location next to Virginia Avenue on October 9, 2024. Approximately 546 linear
feet of D4 is within the project site boundary. D4 continues northward out of the
project site for approximately 3,400 linear feet (0.64 miles) to a 55-feet box
culvert. Upon exiting the box culvert, D4 converges with D1. From the confluence
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of D1 and D4, waters flow northwesterly for approximately 2,160 feet to a 64-feet 
road culvert, exits the road culvert for 518 feet, and then goes into an 
approximately 75-feet culvert that discharges into Turkey Creek.  D4 has an 
ordinary high water mark, presence of baseflow, and a high water table, which 
are indicators of relative permanence.  Because D4 is relatively permanent with 
at least seasonal flow, it is a jurisdictional tributary.  

f. The territorial seas (a)(6): N/A

g. Adjacent wetlands (a)(7): W1 is a 6.52 acre wetland that has a continuous
surface connection to D1, a jurisdictional tributary, because it abuts D1.

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a. Describe aquatic resources and other features within the review area identified
as “generally non-jurisdictional” in the preamble to the 1986 regulations (referred
to as “preamble waters”).9 Include size of the aquatic resource or feature within
the review area and describe how it was determined to be non-jurisdictional
under the CWA as a preamble water.

b. Describe aquatic resources and features within the review area identified as
“generally not jurisdictional” in the Rapanos guidance. Include size of the aquatic
resource or feature within the review area and describe how it was determined to
be non-jurisdictional under the CWA based on the criteria listed in the guidance.

D3 (99 linear feet long) was initially part of D1 and connected D1 to D4.
However, the connection to D4 was severed sometime approximately between
the 1990’s to early 2000’s as fill dirt was placed in uplands resulting in a berm
(~10 feet high), and two dirt trails along the western side of the project site. D3 is
excavated wholly in and draining only uplands, does not carry a relatively
permanent flow of water, lacks ordinary high water marks, and is a non-RPW,
thus is not jurisdictional.

c. Describe aquatic resources and features identified within the review area as
waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of CWA. Include the size of the waste treatment system within
the review area and describe how it was determined to be a waste treatment
system. N/A

9 51 FR 41217, November 13, 1986. 
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d. Describe aquatic resources and features within the review area determined to be
prior converted cropland in accordance with the 1993 regulations (reference
2.b.). Include the size of the aquatic resource or feature within the review area
and describe how it was determined to be prior converted cropland. N/A

e. Describe aquatic resources (i.e. lakes and ponds) within the review area, which
do not have a nexus to interstate or foreign commerce, and prior to the January
2001 Supreme Court decision in “SWANCC,” would have been jurisdictional
based solely on the “Migratory Bird Rule.” Include the size of the aquatic
resource or feature, and how it was determined to be an “isolated water” in
accordance with SWANCC. N/A

f. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the pre-2015 regulatory regime
consistent with the Supreme Court’s decision in Sackett (e.g., tributaries that are
non-relatively permanent waters; non-tidal wetlands that do not have a
continuous surface connection to a jurisdictional water).

D2 (316 linear feet) is dug in uplands, lacks relatively permanently flow and
ordinary high water marks, and is a non-RPW, thus is not jurisdictional.

W2 measures 7.62 acres. Due to the flow and length of the connection
(approximately 816 feet through non-RPW ditches) between this wetland and the
requisite covered water, the determination is that the wetland is not physically
close enough to meet the continuous surface connection requirement. Thus, W2
does not have a continuous surface connection to the downstream relatively
permanent tributary and, consistent with Sackett, is not “adjacent.”  Specifically,
W2 continues onto the adjacent, southern parcel that has been cleared and four,
north-south running, parallel ditches have been dug to drain water to a single
east to west draining ditch that is partially in wetlands. W2 flows approximately
157 feet westward through the east-west ditch that does not exhibit ordinary high
water marks nor relatively permanent flow. This ditch connects to the north-south
ditch. The north-south ditch flows northward for approximately 298 linear feet
before entering the project site where this ditch is named D2 (non-RPW). Within
the project site, D2 flows approximately 316 linear feet to a stormwater intake.
The stormwater intake discharges approximately 45 linear feet north into a large
stormwater ditch (D4). In total, W2 flows through approximately 816 feet of non-
RPW ditches, before flowing into D4, a RPW described in a.5.
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9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. Field Visits on July 30, 2024, and October 9, 2024.

b. Office evaluations on July 23, 2024, September 9, 2024, October 9, 2024,
November 5, 2024.

c. WETS Tables and monthly summarized precipitation data for site visits accessed
at https://agacis.rcc-acis.org/ for Gulfport-Biloxi Airport, Harrison County,
Mississippi. Year Range 1995-2024.

d. DAREM analysis performed to demonstrate rainfall normality in Harrison County,
Mississippi during July 2024 and October 2024 using WETS Tables and monthly
summarized precipitation data. Results showed that July experienced normal
conditions and that October was wetter than normal.

e. NOAA historic rainfall data: https://www.climate.gov/maps-
data/datasset/pastweather-sip-code-data-table for July and October 2024 data.
The Record of Climatological Observations indicates that a “trace” amount (>0.00
and <0.1 in) was observed on July 28, 2024, and no precipitation occurred on
July 29, 2024, the day before the July 30, 2024, site visit. The Record of
Climatological Observations for October indicates that no precipitation was
recorded on October 7-8, 2024, the two days prior to the October 9, 2024, site
visit.

f. LIDAR, Hillshade, and DEM data from NRV.

g. Wetland delineation report prepared by Patrick Mooney, June 16-25, 2024.

h. National Agriculture Imagery Program (NAIP) aerial imagery downloaded from
EarthExplorer at https://earthexplorer.usgs.gov/. Image dates: August 8, 2007,
September 9, 2012, and October 4, 2014.

i. Topographic maps from TopoView|USGS accessed from
https://ngmdb.usgs.gov/topoview/
- United States Geological Survey . Gulfport North quadrangle [map] 1:24,000,
7.5 Minute Series (Topographic), 1954 edition.
- United States Geological Survey . Gulfport North quadrangle [map] 1:24,000,
7.5 Minute Series (Topographic), 1971 edition.
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10. OTHER SUPPORTING INFORMATION. Consideration was given to whether or not
W1 and W2 should be evaluated as a single wetland (joint memo NWO-2003-
60436). The topographic maps show the 25-feet contour line separating W1 and W2.
Waters from W1 flow offsite towards the north/northeast to Turkey Creek, a tributary
of Bernard Bayou. Prior to land disturbance south of W2, water from W2 most likely
would have flowed offsite in a southeasterly direction and ultimately into Brickyard
Bayou a tributary of Bernard Bayou. However, previously authorized work in the
adjoining parcel to the south of the site which included land clearing and the
installation of ditches, altered the flowpath of W2.  In addition, delineation data point
SP-12 indicates uplands between the two wetlands, additional samples checked
during a site visit indicated uplands, general slope and topography suggests that the
wetlands are separate, and there appears to be no culverts under the roadway
providing a connection between W1 and W2.

Consideration was given to joint-decision memo NWK-2024-00395 in reference to
the distance, type of connection, and flow from W2 to D4 (RPW). W2 extends offsite,
south to an adjoining property. The connection between W2 and D4 consists of part
of an east-west running non-RPW ditch to a north-south non-RPW ditch that
becomes D2 onsite and ends in a stormwater drain, and exits approximately 45 feet
north into D4. The approximately 816-foot length of connection between W2 and D4
is not physically close enough to meet the continuous surface connection
requirement. Thus, W2 does not have a continuous surface connection to the
downstream relatively permanent tributary and, consistent with Sackett, is not
“adjacent.”

11. NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.
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