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FIGURE 2.28.a. Mobile Harbor Bart Channel, Alabama
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escribed in more detail below, the GRR/SEIS raises serious problems regarding
with the National Environmental Policy Act (“NEPA™), 42 U.S.C. §§ 4321 et seq.
federal Clean Water Act (“CWA™), 33 U.S.C. §§ 1251 et seq. (2012); and the
Species Act (“ESA™), 16 U.S.C. §§ 1531 et seq. (2012), among other applicable
dition, SELC has concerns that, due to the nature of this Project and the complexity
ity of the ecosystems involved, the studies supporting many of the baseline

5 in the GRR/SEIS have not been thoroughly reviewed by the public or outside

re complete studies are needed before this Project moves forward, as the long term
obile Bay is at stake.

GRR/SEIS Viglates NEPA
A. Inadequate Cumulative and Indirect Impacts Analysis

er NEPA, and its implementing regulations, the Corps is required to thoroughly
mulative effects of a proposed project. 40 C.F.R. § 1508.25. The regulations define
mpacts as “impacts on the environment which result from the incremental impact of
hen added to other past, present, and reasonably foreseeable future actions regardless
1cy (Federal or non-Federal) or person undertakes such other actions.” 40 C.F.R. §
cumulative impact analysis, according to a federal appellate court, “must be more
tory; it must provide a useful analysis of the cumulative impacts of past, present, and
ts. ... [A] cumulative impact analysis must be timely. It is not appropriate to defer
n of cumulative impacts to a future date when meaningful consideration can be given
v. U.S. BLM, 284 F.3d 1062, 1075 (9th Cir. 2002) (citation and internal quotation

marks omitte
that all proje
(9th Cir. 198
considered a
relationship
other effects

2d). Furthermore, the cumulative impacts analysis must examine the “net™ impact
cts in an area may have on the environment. LaFlamme v. FERC, 852 F.2d 389, 402
8) (citation omitted). Similarly, indirect impacts as defined in NEPA could be
subset of the cumulative impacts analysis, but distinguished by a cause and effect

to the proposed action. These impacts “may include growth inducing effects and
related to induced changes in the pattern of land use, population density or growth

rate, and related effects on air and water and other natural systems, including ecosystems.” 40
C.F.R § 1508.8.

Thié Project is a key component of a much larger expansion envisioned by the Alabama
State Port A}uthority (“ASPA”) and others for the Port of Mobile. In fact, the ASPA is already in
phase 3 of a 5-phase expansion project that aims to grow the Port of Mobile’s annual capacity to

1.5 million

TEUs.! ASPA CEO Jimmy Lyons has predicted a shift in port traffic from the West

!'Port of Mobﬁle announces $49.5 million expansion, The Pulse (Dec. 20,
2017), http://pulsegulfcoast.com/2017/12/port-of-mobile-announces-49-5-million-expansion (last visited Sept. 17,

2018).




Coast to the
Project wil
widening p;
oriented op
reverberate
2.6 million
Intermodal
completed
overseas is
Upon the ¢
traffic will
In addition,
Mobile has

States.’

e Gulf Coast, especially in “the container sector.”® Lyons has also stated that the
further that vision: “This [Phase 3] expansion and our planned harbor deepening and
rogram will provide both shippers and carriers with a cost effective, customer service
tion.”> Furthermore, these multi-phase expansions are already having impacts that
around Mobile Bay and its environment. For example, Walmart has an added new
square foot capacity import distribution center near Mobile, and a recently-completed
Container Transfer Facility, which serves five railroad companies, has just been

as part of the expansion. A “roll-on/roll-off” terminal for shipping automobiles

also in construction and will ultimately have a capacity of 160,000 vehicles per year.*
ompletion of the 5-phase expansion envisioned by ASPA, increases in container

be accommodated by new large service cranes and more land area for more storage.’
to steady and continued increases in container and automobile traffic, the Port of

already become one of the largest coal export and steel port operations in the United

Cumulative and indirect impacts would not be limited to the Port of Mobile, but

supportingéwaterways and environments would also see an increase in traffic due to this Project.
As Mike Tfagert, former Tennessee-Tombigbee Waterway Administrator, observed when the
Panama Cezmal expansion was announced, “increased activity at the Port of Mobile will
popularize%inland waterways.”’ Indeed, the industry web site Port Technology observed that the

Port of Mo

including t
connection

Giv
number of

bile has “access to a vast network of inland connections across the South of the U.S.,
wo interstate systems, five railroads, and nearly 15,000 miles of inland waterway

S 998

ren the known and multi-phase improvements planned for the Port of Mobile, and the
related projects that directly hinge on this dredging, it is imperative that the Corps

2 Gulf Ports /
(2011), http:
canal30023.s
3 Port of Mot

Anticipate Panama Canal Expansion’s Benefits Area Development

/www .areadevelopment.com/logisticsInfrastructure/directory2011/gulf-mexico-ports-panama-
html (last visited Sept. 17, 2018).

vile to get $49.5M expansion, Birmingham Business Journal (Dec. 20,

2017), https:
expansion.hty
* Frank McC|
2018), https:
expansion/ (1
3 Port of Mob
2017), http:/
2018).

SFrank McCe
2018), https:

/www .bizjournals.com/birmingham/news/2017/12/20/port-of-mobile-to-get-49-5m-

m] (last visited Sept. 17, 2018)

ormack, Port of Mobile Continues Legacy with Rapid Expansion, Waterways Journal Weekly (June 29,
/www.waterwaysjournal.net/2018/06/29/port-of-mobile-continues-300-year-legacy-with-rapid-

ast visited Sept. 17, 2018).

ile announces $49.5 million expansion, The Pulse (Dec. 20,
pulsegulfcoast.com/2017/12/port-of-mobile-announces-49-5-million-expansion (last visited Sept. 17,

rmack, Port of Mobile Continues Legacy with Rapid Expansion, Waterways Journal Weekly (June 29,
/www.waterwaysjournal.net/2018/06/29/port-of-mobile-continues-300-year-legacy-with-rapid-

expansion/ (1

ast visited Sept. 17, 2018).

" Gulf Ports Anticipate Panama Canal Expansion’s Benefits, Area Development
(2011), http://www.areadevelopment.com/logisticsInfrastructure/directory2011/gulf-mexico-ports-panama-
canal30023. Shtml (last visited Sept. 17, 2018).

8 APM Plans

Mulit-Million Dollar Expansion for Alabama Port, Port Technology (Dec. 22, 2017),

https://wwwﬁporttechnology.org/news/ampt -~ plans_multi_million_dollar_expansion_for_alabama_port (last visited

Sept. 17, 201

8).
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d evaluate the cumulative and indirect environmental impacts that attaches to this
:n viewed through the lens of the Port of Mobile expansions. The impacts are not
nably foreseeable”; they are happening in real time. The multi-phase expansions
ASPA are in the works, and the channel dredging Project is just one part of a much

larger whole, yet, the Corps fails to adequately consider the cumulative and indirect impacts of

this Project
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along with the planned port expansions in the GRR/SEIS. An analysis of these
and indirect impacts of these phases should have been included in GRR/SEIS, and
RR/SEIS is inadequate and violates NEPA.

B. Insufficient Alternatives Analysis

alternatives analysis is “the heart of the environmental impact statement.” 40 C.F. R.
It requires federal agencies to “study, develop, and describe appropriate alternatives
snded courses of action in any proposal which involves unresolved conflicts
alternative uses of available resources.” 42 U.S.C. § 4332(E). In conducting this

e agencies must “rigorously explore and objectively evaluate all reasonable

. 40 CFR § 1502.14(a). The rule as articulated by one federal appellate court is
ive: “[T]he evaluation of ‘alternatives’ mandated by NEPA is to be an evaluation of

the alternative means to accomplish the general goal of an action; it is not an evaluation of the

alternative
807 F.2d 6
Corps of Ex

means by which a particular applicant can reach his goals.” Van Abbema v. Fornell,
33, 638 (7th Cir. 1986) (second emphasis added); see also Simmons v. U.S. Army
ng’rs, 120 F.3d 664, 666 (7th Cir. 1997) (“One obvious way for an agency to slip past

the strictur

es of NEPA is to contrive a purpose so slender as to define competing ‘reasonable

alternatives’ out of consideration (and even out of existence).”).

1

Porits are in a constant state of competition to attract shipping traffic. It is therefore not
surprising that many ports are expanding, or are considering expansion and dredging projects, to

attract larg
already ung
ports.9 Mo
region, at 1
Charleston

e, post-Panamax ships. Port expansion projects, including deeper dredging, are
lerway in the Gulf of Mexico in Tampa, New Orleans, Beaumont, Houston, and other
re are being contemplated in Corpus Christi and other ports.'’ In the south Atlantic
east four port projects are planned or proposed—including Savannah, Jacksonville,
and Norfolk.

See. e.p., M

asterplan: Vision 2030, Port Tampa Bay, https://www.porttb.com/masterplan (last visited Sept. 14,

2018); Mark
(Aug. 20, 201
visited Sept.
2018), https:
2018); Navig,
development/

10 See, eg.,C
2018), http://

Schleifstein, Dredging Mississippi River to 50 feet clears Corps approval hurdle, The Times-Picayune
8), https://www.nola.com/environment/index.ssf/2018/08/dredging_mississippi_river_to.html (last

14, 2018); Sade Chick, 2016-2017 Strongest Financial Year in Port History, Port of Beaumeont (Feb. 6,

fwww.portofbeaumont.com/2016-2017-strongest-financial-year-in-port-history/ (last visited Sept. 14,

ation Information and Soundings, Port of Houston, http:/porthouston.com/channel-

navigation-information-and-soundings/ (last visited Sept. 14, 2018).

hannel Deepening Study Open House, Port of Corpus Christi (Sept. 11,
portofcc.com/channel-deepening-study-open-house/ (last visited Sept. 14, 2018).
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withstanding the known expansion plans of multiple ports in the Gulf of Mexico and
itic regions, the GRR/SEIS completely ignores the role of inter-port competitiveness
atives analysis. For example, in forecasting future shipping traffic for the Port of

> GRR/SEIS considers forecasts from the DOE, USDA, and HIS GI Trade Forecast.

at 2-14—2-16. But all three of those forecasts estimate the changes in country-wide
d country-to-country demand flows. See id. None consider the potential Gulf of

ects of changes to other ports, or any other factors that may influence the traffic

- a specific port such as surrounding infrastructure or local supply or demand.

ese facts frustrates a true alternatives analysis and violates NEPA, which must include
on of whether another port or ports in the Southeast could accommodate the larger
1tainer ships with a higher cost benefit ratio and fewer impacts on the environment. In
s, a general objective of this Project could have been to accommodate the larger class
1amax vessels moving into Gulf of Mexico ports as opposed to simply evaluating
depths of deepening Mobile Harbor. A forecasting scheme and/or alternatives

at does not consider the arms race among ports competing for traffic, when it is known
v place, cannot be said to be “reasonable.”

thermore, each deepening project includes the expenditure of substantial federal
| project requires numerous federal permits, and each project presents significant
ntal impacts on federally controlled coastal resources. Each project, when combined

with others, could cause cumulative and synergistic impacts on the nation’s environment,

including i

;ts major rivers and estuarine and marine systems. Without an analysis of the proposed

projects, thie U.S. could end up with port expansions that provide marginal benefits while
resulting 1n significant destructive impacts on the environment, both in the Project’s affected
areas for the Mobile Harbor and across the U.S. Under NEPA’s implementing regulations, the

Corps must

adequately

analyze proposed actions in the same EIS when it is the “best way to assess
%the combined impacts of similar actions.” 40 C.F.R. § 1508.25(a)(3). In examining

the impact$ of the Project separately from other port expansions, the Corps has ignored a crucial
aspect in tlile EIS—the determination of “whether the various agency actions, when combined,
have an effect on the environment that might be overlooked if examined separately . . . .” Sierra

Club v. Wétkins, 808 F. Supp. 852, 863 (D.D.C. 1991) (citation omitted).

The
preparing ¢
Heights Ci

C. Improper Segmentation

> improper segmentation of closely related projects into distinct actions for purposes of

r avoiding environmental impact statements violates NEPA. See, e.g., Piedmont
vil Club, Inc. v. Moreland, 637 F.2d 430, 439 (5th Cir. 1981);11 see also, e.g., Fla.

' Fifth Circu
Circuit, unles
1207 (11th C

it opinions decided on or before September 30, 1981 constitute binding precedent for the Eleventh
s otherwise invalidated by a statute or subsequent case. Bonner v. City of Prichard, 661 F.2d 1206,
ir. 1981).
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Wildlife Fe‘d’n v. U.S. Army Corp. of Eng’rs, 401 F. Supp. 2d 1298, 1313 (S.D. Fla. 2005)
(applying the “anti-segmentation rule” to a wetlands filling project). To determine whether an
EIS should be stricken for failure to satisfy NEPA’s prohibition of improper segmentation, courts
in the Elevienth Circuit consider “such factors as whether the proposed segment (1) has logical
termini, (2) has substantial independent utility, (3) does not foreclose the opportunity to consider
alternatives, and (4) does not irretrievably commit federal funds for closely related projects,” as
well as “th? independent utility of the project and the interdependence of several projects.”
Piedmont, ?37 F.2d at 439 (citations omitted).

Heﬂge, the GRR/SEIS improperly treats several projects as distinct that are interdependent
with the dr?adging. For example, the Upper Mobile Bay Beneficial Use Wetland Creation Site is
not mentioiled in the GRR/SEIS, but it is a USACE project for “a 1,200 acre wetland creation
site in the I;Jpper Mobile Bay south of the US Highway 90/98 causeway,” which is very much an
affected ar?a of the Project. The Corps cannot assume, and treat separately, this disposal site for
this analySJ!s Similarly, as to expansion of the Sand Island Beneficial Use Area (SIBUA),
where dredlged sand is planned to be deposited, the GRR/SEIS acknowledges “the USACE,
Mobile District is currently pursuing modifications to extend the SIBUA beyond its existing
boundaries%.” GRR/SEIS at 2-39. This modification has not yet been approved. The GRR/SEIS
includes a iable depicting the amounts of sand that will be able to be dumped at the SIBUA,
including piroposed additions of dredge materials. The GRR/SEIS then predicts a SIBUA
expansion as part of its No Action Alternative. Id. at 5-3, 5-25, Table 2-21. Further, the
GRIUSEIS% acknowledges that the proposed northwest expansion of the SIBUA must first be the
subject of a cultural resources study, which also has not been reported yet and is certainly not
reported 1n the GRR/SEIS draft. Id. at 5-72. The prior assumption of a SIBUA expansion
approval wiithout reference to a completed environmental review makes this GRR/SEIS analysis
deficient ar§1d improper segmentation of the NEPA analysis.

Fin?lly, in July 2014 the Corps presented an Environmental Assessment (EA) finding no
significant gimpact from a new, thin-layer disposal option of sand for Mobile Harbor, allowing it
to create “é long term open bay thin-layer disposal option” for dredged sand. EA at 1. That EA,
disseminatéad after the Panama Canal’s expansion project was underway and shortly before this
dredging e)iipansion project, may have been improperly segmented from the Project to avoid the
more compirehensive EIS review. The GRR/SEIS neither addresses those projects fully (and the
Upper MoBile Bay Beneficial Use Wetland Creation Site and the thin-layer disposal option, not
at all) nor éxplains the independent utility, non-interdependence or absolute interdependence of
these projeicts.

12 Mobile Bay Watershed, Gulf Coast Ecosystem Restoration Council, at
1, https://restorethegulf.gov/sites/default/files/Upper%20Mobile%20Bay%20Beneficial%20Use%20Wetland%20Cr
eation%20Site_0.pdf (last visited Sept. 14, 2018).




D. Insufficient Air Quality Analysis

2009 study reviewing air emissions at port facilities, EPA concluded that port

nts have the potential to inflict “significant environmental and human health impacts,
icer and asthma,” on the surrounding human and natural communities. EPA Needs to
s Efforts to Reduce Air Emissions at U.S. Ports, Report No. 09-P-0125 (Mar. 23,
nissions of greatest concern identified in the report include nitrogen oxides (NOX),
matter (PM), sulfur oxide (SOx), carbon monoxide (CO), hydrocarbons (HC), and air
toxics, such as diesel exhaust. Id. The report goes on to explain that “[d]iesel and other
emissions from port activities” harm onshore communities through “increased cancer rates,
asthma, other respiratory and cardiovascular diseases, and premature death.” Id. EPA has
recognized that impacts of diesel emissions from ports extend beyond local communities to
“contribute significantly to regional air pollution.” Id. Similarly, a 2008 study by the National
Oceanic and Atmospheric Administration found that commercial shipping results in “a
significant/impact on air quality and health on both local and regional scales.” Id. at 3.

In 4
developme
such as can
Improve It
2009). En
particulate

The
commercia

> Port of Mobile is a significant industrial port, and as a result, air emissions from
| activities in the port have created problems. For example, coal terminals at

McDuffie

source of f

Mobile."?
emissions,

Ho
Project. T
Project wil

Coal Terminal and Cooper Marine and Timberlands in the Project area have been a
ugitive coal dust emissions for years, and these emissions have affected the citizens of
In addition, fuel storage tank farms in the Project area, and their hazardous wastes and
have forced the city council to seek more restrictive local zoning ordinances."*

wever, the GRR/SEIS ignores these current problems with air pollution from this
his is based, in part, on implausible assumptions in its economic analysis that the
1 not increase shipping traffic at the Port of Mobile.!® In fact, the GRR/SEIS predicts

1 Katie Wei
news-investi
2018).

1 John Shary
(March 30, 2
https:/fwww
visited Sept.

s, Coal Uncovered Parts 1-2, Fox News 10 (May 16 and 18, 2018) https://www.fox10tv.com/news/fox-
pates-coal-uncovered-part/article_6e8b1444-b2a6-50b0-ad2c-096a505dc67b.html (last visited Sept. 17,

h, After More than Two Years of Debate Mobile Passess an Oil Storage Tank Ordinance, AL..com
016)
al.com/news/mobile/index.ssf/2016/03/after_more_than_two_years_of d.html#incart_river_home (last

17,2018).

15 Compare,

‘e.g., GRR/SEIS at 5-64 (“Previous navigation analyses indicate that channel improvements alone will

not have an impact on the forecasted demand of commodities handled at a particular port.”), with, e.g., Port of
Mobile to get $49.5M expansion, Birmingham Business Journal (Dec. 20, 2017),

https://wwwf;bizj ournals.com/birmingham/news/2017/12/20/port-of-mobile-to-get-49-5m-expansion.html_(last

visited Sept..

12, 2018) (quoting Alabama State Port Authority CEO Jimmy Lyons stating that an “expansion and our

planned harbor deepening and widening program will provide both shippers and carriers with a cost effective,
customer service oriented option™); Frank McCormack, Port of Mobile Continues Legacy with Rapid Expansion,
Waterways Ioumal Weekly (June 29, 2018), https://www.waterwaysjournal.net/2018/06/29/port-of-mobile-

i
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a decrease in the overall annual emissions associated with ship traffic due to the forecasted
demand. GRR/SEIS at 5-64. The GRR/SEIS concludes that “the uncertainty of the mix and size
of vessels using the port and the change in vessel travel time after channel deepening” make any
precise calculation of annual emissions “not feasible.” Id. The GRR/SEIS then shifts and cites
emissions forecasts prepared for a deepening project in Charleston Harbor to conclude that as a
result of the Project emissions will fall “from approximately 1 to 3% pending on individual
criteria pollutant.” Id. The GRR/SEIS fails to explain its application of the Charleston Harbor
emissions forecasts, other than to note “the similarity of the proposed harbor navigation
improvement scheme.” Id. Similarly, while concluding that the dredging project would result in
a 25% increase in truck traffic, the GRR/SEIS skeletally concludes that the truck emissions “are
not major emissions contributors” and, when the 1 to 3% decrease in shipping emissions is
considered, “such an increase in truck traffic would unlikely result in significant air quality
impacts.” 1d. at 5-65. The GRR/SEIS similarly categorically dismisses a possible increase in
emissions firom the McDuffie Coal Terminal as being offset by the prOJect s overall emissions
decrease, dpsplte indicators showing that coal traffic will likely increase.'® These assumptions
are all mad!e without giving any mention to current air pollution problems at the port. NEPA
requires the Corps to conduct a realistic analysis of the proposed dredging’s impacts on the Port
of Mobile’% growth and to incorporate the results into its GRR/SEIS. See Corps Planning
Guidance Notebook at 2-8 to 2-9 (describing accurate “without-project conditions™ and “with-
project confditions” as “critical to the success of the planning process™). Having so blatantly
failed to reélistically analyze the air quality impacts of increased shipping traffic as a result of the
Project, thqg GRR/SEIS has ipso facto failed to adhere to NEPA’s requirements to consider all
reasonably foreseeable, cumulative and indirect impact of the proposed action. 40 C.F.R. §§
1508.7, 1508.8.

The GRR/SEIS also fails to assess the dredging project’s impacts on affected areas’
status undeir the Clean Air Act (“CAA”). The GRR/SEIS states only that the affected areas are
presently m attainment for the all National Ambient Air Quality Standards (“NAAQS”). See.
e.g., GRR/SEIS Environmental Appendix C at 3-92. However, the GRR/SEIS fails to analyze
and disclose whether the Project would push the impacted areas into non-attainment or
maintenance status and what the dredging project’s incremental impacts on compliance, or lack
thereof, with applicable NAAQS will be.

continues-300-year-legacy-with-rapid-expansion/ (last visited Sept. 17, 2018).
https://www.waterwaysjournal.net/2018/06/29/port-of-mobile-continues-300-year-legacy-with-rapid-

expansion/ (last visited Sept. 12, 2018) (quoting I.yons as stating that easing harbor congestion is one benefit of the
Project).

16 See, e.g., Mike Marshall, No more coal dust for downtown Mobile, AL.com (Jan. 14,

2014), https://www.al.com/opinion/index.ssf/2014/01/no_more_coal_dust_for downtown.html (last visited Sept. 17,
2018) (dlscussmg the increased demand for coal shipping in light of “an all-Alabama $1.2 billion mining project
undertaken by Hoover-based Walter Energy” and the Alabama State Legislature’s 2012 approval of a series of tax
breaks for co?l companies).
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II. The Proposed Project would Violate the Clean Water Act (“CWA™).

Although the Corps, as a matter of policy, does not issue itself permits for its own
activities,'] it “authorizes™ its own discharges, applying all applicable substantive requirements,
including the Section 404 Guidelines found at 40 C.F.R. §§ 230.2, 230.10; 33 C.F.R. §§
336.1(a), 337.6; See also Regulatory Guidance Letter (RGL) 88-09 (July 21, 1998, expired Dec.
31, 1990); RGL 05-06 (Dec. 7, 2005). As explained below, this Project violates the CWA in

several respects.
A. The Project Fails to Satisfy the CWA and the 404(b)(1) Guidelines.

1. The Corps failed to set forth a proper statement of purpose and need and has
not adequately considered alternatives.

Section 404(b)(1) of the CWA, 33 U.S.C. § 1344(b)(1), directs the EPA to issue
Guidelines that define the circumstances under which dredged or fill material may be discharged
into wetlands or other waters. 40 C.F.R. § 230.10. To implement the Guidelines (and NEPA, as
discussed above), the Corps must first present a correct statement of a project’s “basic purpose.”
See 40 C.E.R. § 230.10(a)(3). After the Corps defines the basic purpose of the Project, it must
then determine whether that basic purpose is “water dependent.” See id. An activity is “water
dependenté’ if it requires access or proximity within a wetland to fulfill its basic purpose. 1d.

Alﬁhough one can be teased from the GRR/SEIS here, such as deepen a harbor to get
goods in aind out of the country more efficiently, there is another purpose that the Corps has
failed to ciearly identify, the “overall project purpose.” 40 C.F.R. § 230.10(a)(2). As the
Guidelineé provide, unless one knows what the overall project purpose is, it is impossible to
conduct a imeaningful practicable alternatives analysis. Id. In addition, the Guidelines provide
that the Cci}rps shall not grant a Section 404 permit “if there is a practicable alternative to the
proposed (iischarge which would have less adverse impact on the aquatic ecosystem, so long as
the altema%cive does not have other significant adverse environmental consequences.” 40 C.F.R.
§ 230.10(2{). An alternative “is practicable if it is available and capable of being done after
taking intoi consideration cost, existing technology, and logistics in light of overall project
purposes.” 40 C.F.R. § 230.10(2)(2).

7 If the local sponsor opts to construct the project, it would have to obtain a permit from the Corps. RGL 88-09.
(July 21, 1998, expired Dec. 31, 1990).




In tile executive summary of the GRR/SEIS, the Corps states what appears to be the

overall project purpose of the proposed Project. It provides as follows:
|

Thfih principal navigation problem is larger vessels are experiencing transportation
delays and inefficiencies due to limited channel depth and width. This problem is
a result of increasing number and size of vessels entering and departing Mobile
Ha ‘bor. The existing channel depths and widths limit vessel cargo capability,
restrict many vessels to one-way traffic and in some areas limit transit operations
to (iaylight hours only.

!

GRR/SEIS at ES-1. In short, this statement provides that 1) shipping companies are tending to
use bigger vessels, 2) these bigger vessels are having difficulty getting in and out of existing
ports, and 3) Mobile Harbor is one such port. Nowhere in this project purpose does the Corps
suggest tha;t Mobile Harbor is the harbor that should be deepened. Before the Corps should
deepen Mobile Harbor, it should determine if it makes more sense to conduct another harbor
project els%where. In all likelihood, the federal government will spend a significant amount of
taxpayer money on this project. Before it does so, the Corps should make sure that it is a better
investmemé for the country to deepen Mobile Harbor than another alternative.

It 1I§1ay make more sense to provide additional monies to other major ports in the Gulf of
Mexico, su;ch as the Port of Corpus Cristi and the Port of New Orleans. So far, the Corps has not
evaluated (i)ther ports. This is contrary to a provision in the GRR/SEIS, which states the

following:,

A rineasure that could be implemented by others can be considered [an alternative] as long
as 1t meets the objectives on its own or it can be a component of an alternative that meets
theiobj ectives in a way that is complete, effective, efficient, and acceptable.

GRR/SEIS at 3-2 (emphasis added). What this statement means in the Mobile Harbor context is
that if the ﬁ)urpose of the Project is simply to improve the efficiency of trade, the Corps should
consider Wghether the improvement of another port makes more sense than the proposed project.
As part of its practicable alternatives analysis, the Corps must explain why it is more economical
to deepen Mobile Harbor than to improve other ports in the Gulf.

; 2. The Corps failed to conduct a sufficient alternatives analysis for specific
components of the Project as required under 404 (b)(1).

i

Evén if the overall project purpose were confined to improving Mobile Harbor, the Corps
still must c!iscuss whether there are practicable alternatives to specific components of the Project.
For example, the Corps includes a “3 Mile Widener for Passing™ through the bay channel.

10




GRR/SEIS at ES-10. Widening this portion of the bay channel will require moving a significant
amount of dredged material. So far the Corps has not discussed why the widener must be three
miles long, Similarly, the Corps has not explained why the channel must be dredged to a depth
of 52 feet in some places. See GRR/SEIS at Abstract. Other deepening projects such as the one
in Savannah Harbor, are only going to a depth of 47 feet.'® The Georgia Ports Authority, which
operates the Savannah Harbor, appears to believe that a depth of 47 feet will be sufficient to
attract the larger Panamax III ships. Why does Mobile Harbor have to be deepened so much?
Considering that the bay channel is over 30 miles long, deepening the channel more than
necessary ‘Ewould be a costly. The Corps should clearly explain its reasoning for doing so.

In téhe 404(b)(1) Guidelines analysis, the Corps confuses the issue of alternatives still
further by ?tating in its finding of compliance, that the scope of the 404(b)(1) Guidelines is much
narrower tl{ilan the project itself. The Corps states as follows:

Th¢§ proposed action discussed in this EA and Section 404(b)l [sic] only
enqgompasses the recertification of an ongoing maintenance project. Therefore,
only ‘Action’ and ‘No Action’ alternatives have been evaluated in this
assé:ssrnent. It is believed that greater negative economic and environmental
impacts will result from not re-issuing certification of continual maintenance
dref’dging and disposal activities. Other Alternatives for dredging and disposal
Weije evaluated in the 1980 EIS for Mobile Harbor Channel Improvements.

Appendix C, Attachment C-2 at 404(b)(1)-12 (emphasis added). It appears from this statement,
that the Coirps 404(b)(1) Guidelines analysis was written for a maintenance project rather than
the deepening Project. If that is the case, the 404(b)(1) Guidelines analysis is invalid.

3. Section 404(b)(1) Bars Approval of Projects that Cause or Contribute to
Violations of Water Quality Standards.

Thé Section 404(b)(1) Guidelines prohibit authorization of a discharge of dredged or fill
material th%lt “[c]auses or contributes . . . to violations of any applicable State water quality
standard.” 40 C.F.R. § 230.10(b)(1). This is an independent inquiry than states do under Section
401 of the CWA See 33 C.F.R. § 336.1(c)(2). In the 404(b)(1) Guidelines analysis, the Corps
admits thaﬁ it may if may not be able to meet those standards. The Corps states that
“[p]reliminiary findings show that action would be in compliance to the maximum extent
practicable, with all water quality standards.” Appendix C, Attachment C-2 at 404(b)(1)-11
(emphasis fadded). Unless the Corps can definitively state that the Project will not “cause or

'8 Savannah Harbor Expansion Project, Ga. Ports, http:/gaports.com/media/publications/gateway-to-the-
world/savannah-harbor-expansion-project (last visited Sept. 17, 2018).
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contribute’ to a violation of a State water quality standard,” the Project cannot go forward. 40
C.F.R. § 230.10(b)(1). Here, the Corps appears to lack sufficient information to make that claim.

Furthermore, the Corps has not completed its water quality testing. For example, the
Corps states the following in the GRR/SEIS:

At this time, specific impacts associated with the new work sediment testing and
evaluation during the PED phase of the study are not known. All current

pre{sumptions are that the new work material associated with project sampling
would be similar to that already tested and should be suitable for placement
Witpin the identified placement areas.

GRR/ SEISé at 5-9 (emphasis added). Since the Corps has not completed it’s water quality tests,
the public bas no way to determine whether or not state water quality standards have been met.
Currently, the Corps is relying on presumptions that certain uncompleted tests will yield
acceptableéresults. This is not sufficient. These tests should have been completed before the
GRIUSEISE was issued so that the public could provide meaningful comments on water quality.

An;bther example of an incomplete and utterly confounding discussion surrounds the
aquifers unfderlying the Mobile area. The discussion is contained in groundwater section of the
GRIUSEISE, which is incomprehensible. See GRR/SEIS at 2-65. It is impossible to determine
which aquifers are beneath Mobile Bay and which are not. And the Corps says nothing about
whether th@a project could jeopardize the nearest underlying aquifer. The channel will be
deepened by more than 5 feet in many places. If the dredges were to penetrate into a surficial
aquifer thait was hydrologically connected to a deeper aquifer, the result could be catastrophic.
This issue has arisen in at least one other harbor deepening project (Savannah Harbor) and until
the public 1s provided with sufficient information in the form of a sc1ent1ﬁc study, it will not
have the opportumty to provide meaningful comments on this i issue.!® Mobile cannot afford to
have the PI‘O_] ect jeopardize the integrity of its aquifers. A comprehensive study was performed
to ensure that such a problem did not arise for the Savannah Harbor deepening.”

In preparing its 404(b)(1) analysis, the Corps also fails to discuss the cumulative effects
and the secondary effects the Project might have on the aquatic environment. In a conclusory
fashion, the Corps simply states that the Project would not have any significant cumulative or
secondary effects on the aquatic ecosystem. Appendix C, Attachment C-6 at 404(b)(1)-12. As the
NEPA discussion provides, the Project would involve numerous cumulative and indirect

1 Savannah Harbor Expansion Project, Frequently Asked Questions (FAQs), U.S. Army Corps of Engineers (Apr.
4,2016), http://www.sas.usace.army.mil/Portals/61/docs/SHEP/SHEP%20F AQs%20-%204Apr2016.pdf (last
visited Sept. 17, 2018).

20 l.d.,
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impacts. The Corps must discuss cumulative effects and secondary effects in the context of the
404(b)(1) Guidelines.

The water quality assessment should also include a discussion of whether the project
would have any impact on existing Total Maximum Daily Load determinations (TMDLs). There
is a TMDL in Mobile Bay for pathogens.?! The Corps should address whether the Project will
impact this TMDL.

B. The Project Does Not Qualify for a Section 401 Water Quality Certification
from Alabama

Sin?ilar to the water quality assessment provided in the 404(b)(1) Guidelines analysis, the
state of Al%lbama must make an assessment to ensure that the Project does not make it more
difficult fof}r the state to attain or maintain its water quality standards. If Alabama determines that
it has a “reasonable assurance” that the Project will not violate its water quality standards, it will
issue a waﬁier quality certification for the Project. 33 C.F.R. §§ 336.1(a)(1), (b)(8); see also 33
C.F.R. §§ 337.10, 338.2(c). That certification, or even a preliminary version of that
certiﬁcatioin, has not been provided to the public. Again, without this information, the public
cannot provide meaningful comments on the Section 401 water quality certification at this time.

C The GRR/SEIS does not comply with the public interest review requirements
. of the Clean Water Act

Unider the Corps’ Section 404 regulations, the Corps must engage in a “public interest
review.” 33 C.F.R. § 320.4(a). Under this review, the “[d]ecision whether to issue a permit will
be based oh an evaluation of the probable impacts, including cumulative impacts, of the
proposed eéctivity and its intended use on the public interest.” See id. (listing relevant factors to
be conside}ed). There is no significant public interest review analysis in the GRR/SEIS. It must
be comple‘éed and provided to the public.

1I1. Thée GRR/ SEIS does not comply with the Endangered Species Act

Thie 404(b)(1) Guidelines also require the Corps to comply with the Endangered Species
Act (ESA);%. Section 7 of the ESA requires that each federal agency “shall, in consultation with
and with tlfile assistance of [the expert service agencies] insure that any action authorized, funded
or carried iout by such agency . . . is not likely to jeopardize the continued existence of any” listed
species “or result in the destruction or adverse modification” of the species’ critical habitat. 16

2! See Final Total Maximum Daily Load (TMDL) for Mobile Bay, Pathogens, Alabama Department of
Environmental Management Water Quality Branch (Aug. 2015)

http://adem.alabama.gov/programs/water/wquality/tmdls/FinalMobileBayPathogensTMDL.pdf (last visited Sept. 17,
2018) (“[Bleach monitoring continues to show exceedances of Alabama’s pathogen criteria.”).
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U.S.C. § 1536(2)(1)-(2). Under the regulations implementing this consultation process, each
federal agency is required to determine whether its activities “may affect” a listed species. 50
C.FR. § 402.14(a). Ifitis determined that the agency action may affect listed species,
formal conﬁsultation is required unless the U.S. Fish and Wildlife Service (“FWS”) or the
National N;Iarine Fisheries Service (“NMFS”) determines, based on the best available
scientific evidence, that the action is “not likely to adversely affect” the species. 50 C.F.R.

§ 402.14(a§-(b).

If f:ormal consultation is sought, such consultation will culminate in the issuance of a
biological !bpinion. The “[b]iological opinion is the document that states the opinion of the
Service as ;to whether or not the Federal action is likely to jeopardize the continued existence of
the listed species or result in the destruction or adverse modification of critical habitat.” 50
CFR.§ 4(?2.02. NMFS’ and FWS’ joint regulations define [j]Jeopardize the continued existence
of” as “to e%gngage in an action that reasonably would be expected, directly or indirectly, to reduce
appreciably the likelihood of both the survival and recovery of a listed species in the wild by
reducing tﬁe reproduction, numbers, or distribution of that species.” 1d.

Coélrts have explained that “even where baseline conditions already jeopardize a species,
an agency zmay not take action that deepens the jeopardy by causing additional harm.” Nat’l
Wildlife ¥ éd’n v. Nat’] Marine Fisheries Serv., 524 F.3d 917, 930 (9th Cir. 2008). Additionally,
under the alpplicable regulations, an action is “jeopardizing” if it keeps recovery “far out of
reach,” evef;n if the species is able to still cling to survival. Id. at 931. Jeopardy therefore can be

found not (}i)nly where an action plunges a species towards extinction, but where it suppresses the
species below the path needed for recovery.

If the biological opinion concludes that the proposed action is not likely to jeopardize a
protected s?pecies, the Project can be completed. If, however, the biological opinion concludes
that “jeopafrdy or adverse modification exists, NMFS [or FWS] must suggest reasonable and
prudent altiernatives .. . that it believes would not violate section 7(a)(2) and that can be
implementfed by the action agency.” Aluminum Co. v. Administrator, 175 F.3d 1156, 1159 (9th
Cir. 1999) kciting 16 U.S.C. § 1536(b)(3)(A)). If no reasonable and prudent alternatives exist,
the action égency can seek an exemption, cancel the project, or continue with the project and risk
violating tﬁe ESA. “The action agency is technically free to disregard the Biological Opinion
and proceefd with its proposed action, but it does so at its own peril,” as it could face liability
under the ESA and invite a challenge under the Administrative Procedures Act. Bennett v.
Spear, 520§U.S. 154, 170 (1997); see generally Nat’l Wildlife Fed’n v. Coleman, 529
F.2d 359, 371-72 (5th Cir. 1976).

In this case, the Corps lists a plethora of species that are threatened or endangered and
located within or near the Project area. As provided in the 404(b)(1) analysis, the Corps quickly
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whittled the number of species down to sea turtles, the Florida manatee, and the Gulf Sturgeon.
The Corpsibegan by assessing the sea turtles and Gulf Sturgeon. The Corps had this to say in
reference to those species:

Potential impacts on the five species of listed sea turtles and Gulf sturgeon from
hoI?per dredging activities were assessed in the 2003 Gulf Regional Biological
Op;inion (GRBO). In the opinion, NMFS concluded that sea turtles and Gulf
sturgeon can be adversely affected by hopper dredges.

Appendix :C at 404(b)(1)-10. This statement cuts against the project in several ways. Briefly,
first, the C;orps relies on a regional biological opinion that was conducted 15 years ago; second,
the opinioxlh does not appear to have any direct connection to the proposed project; third, the
study founid that hopper dredges can adversely affect sea turtles and Gulf Sturgeon; and fourth,
the opinioﬁl covers the effects of hopper dredging on the sea turtle and the Gulf Sturgeon, when
the proj ecgs is going to employ cutterhead-suction dredges and mechanical excavators, in addition
to hopper (Iiiredges. See GRR/SEIS at 4-14. Thus, any conclusion the Corps makes about the
effects the Project will have on these species is unsupported.

Thi{a Corps’s conclusion about the Gulf Sturgeon is also suspect for another reason. The
Corps adniits that the Gulf Sturgeon uses the project area during its migration season, which
makes seni$e since Mobile Bay is the sturgeon’s only path to the Tensaw Delta.”> Appendix C at
404(b)(1)-§fl 0-11. It then states that Mobile Bay is not a designated critical habitat for the
sturgeon. zAppendix C at 404(b)(1)-10-11. These statements, taken together, imply that because
the project% area is not a critical area for the sturgeon, the project cannot adversely affect the
species. T}lat is not so. A threatened or endangered species does not have to be located in a
critical haﬁ)itat area for that species to enjoy the protections of the ESA. See, e.g., Fisher v.
Salazar, 656 F. Supp. 2d 1357, 1359 (S8.D. Fla. 2009) (“Critical habitat may include geographical
areas that eilre both inside of and outside of the geographical areas occupied by the species.”).

Thé Corps has also not adequately addressed the impact the project could have on nesting
turtles, sucih as the Loggerhead Sea Turtle. As the public has already raised in scoping
commentsf Dauphin Island’s Gulf shoreline has a comparatively low percentage of successful
sea turtle nﬁests. The Corps should conduct additional research on whether the project will lead to
further profblems for the Loggerhead and other sea turtles, especially in light of the historical
littoral dnft questions raised by this Project.

Sinililarly, the Corps has made a less than convincing case that the project will have no
adverse effect on the Bryde’s whale. In its discussion of the whale, the Corps begins by pointing

2 Maurice F. Mettee, Fishes of Alabama, Encyclopedia of Alabama (last updated Nov. 30, 2016)
http://www.encyclopediaofalabama.org/article/h-1586 (last visited Sept. 17, 2018).
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out that “[{/]essel collisions are a significant source of mortality for a variety of coastal large
whale spec%ies.” GRR/SEIS at 2-93. It then goes on to state that “[t]he northern Gulf of Mexico
is an area é)f considerably high amount of ship traffic, which may increase the risk of vessel-
whale collisions.” Id. Next, it adds that “[s]everal important commercial shipping lanes travel
through the primary Gulf of Mexico Bryde's whale habitat in the northeastern Gulf of Mexico,
particularlfy vessel traffic from ports in Mobile, Pensacola, Panama City, and Tampa.” Id. All of
these statements support a conclusion that Bryde’s whale may be adversely affected by the
project, and the Corps provides no evidence that it will not. To comply with the ESA, the Corps
must proviide more information on this species and the impact that the Project will have on its
continued ’instence.

As%the Corps points out, the Bryde’s whale has not yet been listed as an endangered
species. QRR/SEIS at 5-54. But that is immaterial for the purposes of this project. Under the
ESA, the Qorps would have to conference with NMFS if a project may adversely affect the
continued existence of a species proposed to be listed, such as the Bryde’s Whale. 16 U.S.C. §
1536(a)(4)i. If the proposed species is subsequently listed prior to completion of the action, the
Corps must review the action to determine whether formal consultation is required. 50 C.F.R. §
402.10(c)..

FuIi'thermore, the Corps’ “NEPA procedures must insure that environmental information
is available to public officials and citizens before decisions are made and before actions are
taken.” 4Q C.F.R. § 1500.1(b) (emphasis added); see also Ohio Valley Envt’] Coalition v. U.S.
Army Cori)s of Eng’rs, 674 F. Supp. 2d 783, 808-09 (S.D. W.Va. 2009) (concluding the Corps
failed to cé)mply with the NEPA by failing to provide the public with substantive information
before the %comment period); Sierra Nevada Forest Protection Campaign v. Weingardt, 376 F.
Supp. 2d 9i84, 990 (E.D. Cal. 2005) (Ruling that NEPA regulations “require that an agency give
environmeintal information to the public and then provide an opportunity for informed comments
to the agericy” (citing 40 C.F.R. §§ 1501.4, 1506.6)). According to the CEQ Guidelines, such
procedures} are necessary because “public scrutiny [is] essential to implementing NEPA.” 40
CFR.§ lZSOO.] (b). It does not appear that the Corps has initiated any communication with
NMFS, orgwith the FWS, concerning the project and its potential impacts on endangered species.
Because of this delay, the public will be denied an opportunity to provide meaningful comments
on the ESA elements of the project.

Conclusion

Wé appreciate the opportunity to submit these comments on the proposal to dredge the
Mobile Haérbor and Mobile River. For the reasons described herein, we believe the Project raises
serious concerns under the National Environmental Policy Act, the Clean Water Act, the
Endangered Species Act, and other state and federal laws and regulations. Our review of the

GRR/SEIS reveals that the Corps has not considered the full scope and impact of this Project in
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Comment 297

Naperville, Il. 60564
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US Army Corps of Engineers, Mobile District

109 Saint Joseph Street,

Moaobile, Al. 36602
Subject: Comments on daft report entitled “Mobile Harbor, Integrated General Reevaluation Report

with Supplemental Environmental Impact Statement.”

Dear Corps of Engineers:

[ have reviewed portions of the above report with an eye on finding evidences for the conclusions that
widening and deepening of the shipping channe! would have no discernable impact on sediment
transport throughout the project area, and result in minimal differences in the morphological change in
the near share areas of Dauphin Island as stated on pages ES-5, ES-6, and ES-7.

For the record let me state that 1 am a scientist by training with a large number of peer reviewed
o pubiications. Though not an expert on oceanography, | understand scientific modelling and have used
modeling in my work.

Sediment transport is an issue of great concern for the property owners of Dauphin Island since the
island has experienced significant beach erosion.

“The sea bed level data in Fig. 3 B of Appendix A page 14 of the section entitled “Effects of the Proposed
Navigation Channel Iimprovements on Sediment Transport in Mobile Harbor, Alabama” clearly show that
(a) sediment is drifting from the eastern bank of the shipping channel into the channel as one would
expect from the littoral drift along the Gulf Coast; (b} Sand/Pelican Island did largely disappear; and (c)
the eastern shoreline of Dauphin Island has been eroding in the time frame of 2009-2015. This loss of
beach is corroborated by my own observations. The Sandcastle Condominium on Dauphin Island’s east
end (in which | own a unit), lost 150-200 feet of beach on the east end in the 2006-2017 time frame. For
any sediment transport model to be credible, these bathymetric data will have to be reproduced by the
model simulations.

The Delft3D modelling results shown in Fig 4 on page 5, correctly confirm that sediment is drifting into
the shipping channe! from the eastern bank, and sediment is lost at some locations, and also gained at
others along the western 5-meter contour line. However, the model totally misses to account for the
erosion of the eastern shoreline of Dauphin iIsland that | pointed out above. Any reputable scientist will
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state that predictions from fnodels that cannot explain the history (i.e., replicate actual observed
historic conditions) have no value in predicting the future. | therefore conclude, the model is flawed,
needs to be improved, and cannot be relied upon to support the conclusions on the effects of deepening
the Bar Channel as stated on pages ES-5 and ES-7 of the Main Report.

It also appears that the authors of the report put a self-serving spin onto the interpretation of some of
the other data. If the Mobile Harbor ship channel is deepened, the Corps stands to gain hundreds of
millions of dollars of funding and has a seif-interest in showing that the project has no negative
environmental impacts. Table 3 on page 19 and Fig. 7 on page 21 show that with existing channel
depths 45,860 cubic meters of sand drift into the shipping channel and must be dredged. According to
modeled with-project conditions, the total volume of this sand is predicted to be less (i.e., 43,670 cubic
meters), even with a deeper channel. This is interpreted as confirmation that deepening of the Bar
Channel will have a negligible impact on sediment transport. However, in sections 6-9 and 13 of the
channel more sand accumulates when the shipping lane is further excavated than if it were not. These
two sections of the channel are just east of Sand Island and Dauphin Island. Re-nourishing of the islands
by littoral drift of sand would normally occur in these two sections, but since the sand is removed the
islands erode. | would interpret the data in Tabie 3 to confirm that dredging of the channel interrupts
the littoral drift of sand to Sand !sland and Dauphin Island and that deepening the channel will aggravate
the problem. It would seem that the modeling results need to be reviewed by an independent entity.

In closing, let me reiterate that ! understand the economic benefits of deepening the shipping lane. Yet,
it appears that Dauphin Island will continue to suffer unduly negative consequences, unless needed
mitigation measures are included in the project to effectively beneficially use the beach quality sands
routinely dredged from the Bar Channel to counter the erosion of Dauphin Island. As a taxpayer who will
pay for the deepening of the channel, i am deeply disturbed by the dishonesty of the Corps for not
interpreting the data objectively. ‘

Sincerely,

CC.

leff Collier, Mayor
Dennis Knizley, DIPOA

Scott Douglas, South Coast Engineers
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2 we had asked them to change the format of
3 this because this kind of format is not conducive to
4  good conversation with the public. This helps to

5 control the conversation.

6 In February they had a town hall meeting.
7 That was very good. That will allow the Corps to

8 make their presentations and for the public to make
9 comment.

10 And, in my opinion, we tried to get them
11 to change the format once this was announced, and

12 they would not. So it's very frustrating. A lot of
13  people wrote letters to Colonel Joly to specifically
14  ask if they would change the format to a town hall.
15 I have no problems with that.

16 until the town hall meeting, we were not
17  advised that the SIBUA -- only 50 percent of it s
18 left. So that sand never got into the littoral

19 drift system to nourish the shorelines of Dauphin

20 Island.

21 In fact, to go back to 1998, they had

22  somewhere in the neighborhood of probably 9 million

23 to 14 million cubic yards of sand in the littoral
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drift system, and that's all related to the corp's
dredging process.

one of the biggest concerns that I have is
that Corps has made a decision to only -- and this
was told to us at the meeting on February 22nd --
that the Corps will only evaluate their impact as
the island exists today. So they're not addressing
the past history that goes back to the 1980 EIS
where they did not follow -- did not follow the law,
the 1935 law, which would require them to evaluate
the effects of the dredging on the 10 miles on both
sides of the channel.

And that being the case, even though they
say they did, they didn't. There are references in
that report about Dauphin Island, but there's no
study reference -- no study information. So they
should go back. Because an equal process says that
they are to study the change conditions -- past,

present, and future, and they're not doing that.

., 0 0 . .
W W W w

B VOBILE, ALABAVA:

well, being a commercial fisherman for

most of my life, shrimping and oystering and
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crabbing in Mobile Bay -- fishing -- I mean, we have
seen the bay go down. Wwhen I was nine years old on
a boat when my Papa was dredging ship channels, we
never saw things like we're seeing today and what we
have seen go away.

We are catching snapper at the coal docks,
helping people -- both recreational and commercial
fishermen -- where, when I was a boy, that was
unheard of. The habitat has changed so much by that
saltwater wedge that is coming up the bay. Now,
we're talking good science. 1It's not false science.

Things that we're hearing at this thing,
you see so much false science about no impact.
Tomorrow will be the anniversary of Frederic, the
hurricane. Today was the anniversary of 9/11.

Now after Frederic, we oystered and was
and there was nothing left on Cedar Point Reef
because of the wave action and the terrible silting
up. But there was oysters all the way down on the
west side of the bay. when the channel was
originally dug, all of that shell and reef they went
through, piled it on the west side. The reef was 1in

the bay already, or we wouldn't have got shell when
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we dug the channel.

In other words, nature put them there.
And as they moved them over, they just got more
oysters on West Bay. This is the only place 1in
about 70 -- anywhere from 60 to 80 commercial
oystermen was able to work. Me, so many others --
my brother-in-law, his two brothers. Everybody had
that spot to work. Wwe worked out of east Fowl
River. Can't work there. Right after that year,
the year after, they started opening the water
disbursement of channel mud, sand, silt. Killed
miles of oysters and covered them up. Parts of even
white House was covered up.

All right. we knew the damage that was
done by the silt. The silt moved -- the silt being
with the tide and stuff. And it was the same thing
when Radcliff was allowed -- the silt moved down
the bay, and the tide and the winds carried it for
miles. We started seeing reefs covered up. The
ships coming down the bay carrying massive weights,
almost Tike small tsunamis. Even the inshore reefs,
we started seeing them coming up -- covered up.

when the Corps permitted the pipeline to
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come on Alabama Port Beach, we noticed it. Wwe
called the conservation. The siltation covered up
anywhere from 75 to 85 percent of King's Bayou and
other small reefs around there. They didn't
properly put the spoil to where the spoil needed to
go.

The Corps that permitted them -- I called
up and said, "we have a problem with this corridor
coming on" -- I said, "You're covering up the reefs.
Y'all are letting them cover up the reefs."

The fellow on the phone told me -- said,
"You need to get a real job."

"well, I just took it over from my grandpa
and dad and his grandpa. Been there for a lot of
years." 1In fact, the reefs they dug up and in other
areas they covered up, they were probably here when
the Indians got here. It was the law of nature.

The oysters up the bay, when they built
Brookley Field, they dug big holes. They pumped
them out to help make the airport. well, just
recently, just a few years ago, they allowed them to
i1l the holes up.

well, in that process, I had a number of
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fishermen called me and said -- let's see. It was

I D D
I D nd a1 of them was

hollering, "we're finding dead oysters in our nets
where they was alive."

So the spoil they put in the holes, they
call 1t epoxy in the hole. But that hole is the
area the fish got in the freezing cold weather. If
they didn't get in the hole, they died; they froze
to death. So they're saying that the fish was being
smothered by lack of oxygen.

And guess what a fish and a crab has on
his back end? He's got something they call fins and
tail. when they see low D.0. -- dissolved oxygen or
hypoxia -- they swim out of it. The oyster can't
move. The clam can't move. How do you say --
that's elementary.

The elementary thing is when you don't
recognize what spoil does and high humidity does to
a living reef. It smothers it to death. And any
fish or any spat cannot set on shell because of
silt. Good biology or good science will not put 1in

the document that they put out there saying there
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will be no damage. There's been no damage. There's
damage been going on for years.

Guess where Gaillard Island was placed?

_ -- I don't know if you know him, but
he was the head environmentalist. He said, "I
needed that foundation of the shell and clamshell --
living reef -- for my rocks.” "The rocks"™ being
Gaillard Island.

Nowadays guess who is making home the
ground rocks, in the rocks, and on the spoil? N
_said he's worked with the FDA. He said,

- we got a problem.”

I said, "what?"

"11,000 nests -- 22,000 pelicans is on the
island.” This six years, seven years ago.

Now, if 22,000 pelicans are allowed, they
don't use restrooms. You know that? Pelicans --
they just go and do what they naturally do.

Elevated levels of fecal. Too much fecal, it's not
good for the water, not good for the oysters can
Tive in it. But when it gets too high, you start
seeing D.0. and contamination, "stay out of this

water" and "you can't swim over here."
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And that being, you killed the reef, you
eliminated -- I mean, you created a massive problem:
merge are multiplying by the thousands every year;
therefore, the poop is multiplying by the thousand
pounds or millions of pounds over the last four or
five years.

what do we do when we shallow the bay up?
we put stuff in the bay -- when you have MAWSS --
Mobile Area water Sewer System -- that effluent that
is coming out of that pipeline mixed with the silty
turbidity -- and saltwater is heavier than
freshwater. If you shallow it up, you don't have
the proper dilution. For every gallon of effluent
it takes 1,000 gallons of water mixed with that --
what they call "dilution 1is the solution."”

what happens, when you fill the bay up,
massive amounts -- thousands upon thousands, even
millions of cubic yards of silt. It makes things
Tike 1t created on the west side -- dumps. Wwhen you
say you're going to fill the old holes up, I'm going
to tell you, you're creating more what you call
stratification of water, water layering, because

you're having less dilution. And most of the water
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now is being pushed out of the channel by the dump
that is already there. And it's going to be greater
now by the elevated sides on the west side and the
east side. Because they got plans -- both the west
side -- to put dumps and elevate these dumps.

You will never have an oyster reef.

Never. Wwhy? You're killing the bottom. You're
killing the resources. A 1living reef and the
biomass it puts out, all of the shrimp and crabs and
all of the things -- that oxygen -- the water
filtration, it ceases to happen. The flat silty,
muddy bottom does not create oxygen.

These 1iving creatures and bivalves -- the
clams, the oysters -- 1is habitat for critical,
critical seafood. You say it's not too critical for
me; I don't eat oysters. Not too critical for me; I
don't eat crab. But I tell you, I paid for my son
with crabs. And my occupation, I think -- not only
mine -- the seafood I catch, you get to eat when you
go to the restaurant: The fish, the shrimp -- the
tons of stuff that God blessed us with -- the
estuaries, the estuarine waters, the fresh coming

out and into the bay, that habitat is conducive to
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having great reefs.

How come we seen them go away? How come?

You say, we've done that already. well,
fishing on Cedar Point or oystering on Cedar Point,
and the gullies, Big Gully, coming on in -- first
you got Peter Gully, Big Gully, Dutch Gully, and
then you got Pass In Sweet. On the other side, you
have got -- the on the other side of Big Gully,
you've got Grant's Pass. This is -- historically
Fort Powell used to be in that area.

But on the other side, you have Redfish
Gully. Then you had Muscle Gully. This 1is where
what they used to call Peavey Island is on. And
then from there down, you had the sand reef.

A1l of the different ships and stuff
coming down that channel, throwing mountain seas --
I mean mountain seas -- you would holler at your
fellow oystermen, "You get down in the boat," and
they would turn around and see 4- to 6-foot waves
coming at you. Ships going down the channel 17, 16
knots, throwing at sea.

Have you ever seen -- you go in a bayou,

and they will have signs "No wake Area"? They
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didn't put that on oyster reefs or the ship channel.

So what happened?

All of them tons and tons of water --
remember, each gallon of water weighs 8 pounds.
when you have 6- to 8-foot waves coming at you, what
about all of that seafood that is along the coast?
A1l of the 1little juvenile crabs and all of the
shrimp?

If you're sighting oysters along that
beach there at Patty's Shoals and down that beach
and towards the cutoff, you don't sight there no
more. Because here comes a wave at you that will
throw you up in rocks if you're not careful now. It
used to be they would throw you up in the grass.

But what happens? All of the Tlittle
creatures that are along that coast, he gets throwed
up on dry land or up in the rocks. Some of them
don't 1live through that. why? CcCan't get back over;
until the next ship comes by, and he's dead by then.

But you say it's funny. It ain't funny if
you're trying to make a living. And if you want to
buy a flounder from a fellow that is down that beach

trying to catch you a flounder, you don't get to go
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to the store. That flounder that once was a dollar
a pound is now so few that they're $5 a pound and
you had to buy him out of China somewhere or
Louisiana.

Now, what I once received from my heritage
from my papa was a reef that I could feed my family
on. It was like manna. I know you know what "manna'
is. I could go out and get my limit, come back
home, get a good day's work. And I was kind of
proud of that.

My son, he didn't really particularly care
to oyster. But I taught him how to work; so did my
grandfather and my father. Ccan't do that now.

Reefs are closed. what reefs are left -- very few
reefs are Teft. Siltation has got worse. Sometimes
you never see any clear water. Why? why 1is that?

You say, well, turbidity causes nobody
soft-shelling along the beach, nobody floundering at
night along the beach. You can't see the bottom.
why? Here comes another ship or crew boat that 1is
115 foot long. There you go. Losing hours and what
you call critical fishing time.

But the sad part about it is when you come
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and see the Corps and they told you over the phone
"I need to get a job."

well, I hope and pray, if he eats seafood,
he don't have to eat them Korean oysters or from
China or some other place that don't have an EPA or
Clean water Act.

Guess what statutory law 2222-1 -- well,
number two says, "This defines what pollutes our
water." Guess what's the number one thing on the
statutory law that I just quoted you: Dredge spoil.
why? Dredge spoil can kill a reef for generations.
Forever.

They put 10,000 cubic yards on what they
call the Denton Reef not too many years ago. Do you
remember Jeremiah Denton? There's a reef off of
Fowl River named after him. It's 10,000 yards.
Circled with riffraff. Guess how many oysters were
caught on there? None.

I sent my brother out there with a dredge
when they opened dredging. He was always against
it. And he said "Try that right in the middle of
what they got" -- and they found no shells. Only

silt and mud.
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who benefited?

when you get silt and mud, the fish didn't
benefit. The oysters didn't benefit. The water
wasn't helped to be cleared. The oysters filter
feed roughly 50 gallons of water a day. All of that
is dead. Ships are going to get bigger and get

faster.

Just two weeks ago, I talked to_
_ He shrimps in the channel. His Buddy,

CAPTAIN SID -- that's the name of the boat ——-
_ - is dredging in the channel. Here come a
container ship.

He called him up and said, "Captain, would
you slow her down a little bit?"

He said -- this what the container ship
captain said: "I'm not going but 13 knots."

13 knots with a giant ship with a big
bubble on the bow raising the water up? Tearing the
beaches up? washing the grass beds up? Flipping
over any oysters that might be growing? Smothering
it to death?

Now, you tell me somebody can tell you

there's no -- and they did. They told us 1in the




V.S, ARMY CORPS OF ENGINEERS, MOBILE DISTRICT
MOBILE HARBOR IMPROVEMENT - PUBLIC COMMENTS

Page 17

10
11
12
13
14
15
16
17
18
19
20
21
22

23

Tast meeting. The Corps said, by their scientists,
there will be no impact. Either my eyes are lying,
or somebody has been bought off. Thirty pieces of
silver is not worth generations of good habitat, if
you know what I mean.

My grandchildren will never see what my

grandfather showed me. why? we're killing

ourselves by allowing special interests -- I don't
care who it is -- if it's Radcliff, Mobil Oil, or
Standard, or whoever -- does not have the right to

destroy where we navigated all of our Tlives and
can't navigate now.

And to start our commerce that we brought
to Bayou La Batre -- Coden -- Alabama Port, Heron
Bay -- that was commerce where we had at one time 54
oyster shops. And most of them handled Alabama
oysters.

Guess what? we had roughly -- at the most
this year in Heron Bay, it only stayed open one
week. There was only 29 sacks caught from the
vessels that went out -- 29.

Now, the last day, there was four boats

went out. From hundreds -- I mean, 3-, 400 back in
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the '60s -- to 4 and finding nothing? well, I
sure hope something changes.

I don't want to stop the ships from
running the channel. I don't want to stop anybody
from a job. But I don't think their rights -- the
property that is in this bay -- which is the
bottoms.

Law 9-12-20 says all of the river bottoms
and all of the bay bottoms are the property of the
state to be held in trust for the people of the
state.

Do you know what a judge said with Sanders
vs. the State of Alabama?

Sanders was told, "You are a business and
a trade, commercial fishermen." And, therefore, 1in
a precedent case, the U.S. Supreme Court, Traux --
T-R-A-U-X -- versus cCorrigan -- a business 1is
considered property. And law 9-12-20, all of the
seafoods are considered property.

Now, if the bottom 1is property and the
seafood within the water is property, and that
property belongs to the people of the state --

because it also states that on page 290 of the
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Alabama -- Title 9 of the Alabama Code, 1976.

Now, if the judge said that your business
or trade -- and guess what? In law 9-12-125, the
only persons that can sell seafood in this state is
licensed commercial fishermen.

You say, '"Whoa. Wwait a minute. All of
the seafood shops has to buy them from the fellow
that gets out there and catches them." If there's
none to catch, there's not to put on the market.

Even the recreational fishermen -- There's
no redfish because there's no reefs; there's no
speckled trout because grass beds have been
destroyed -- then the law of nature has been impeded
from doing what it's always done. So 1is that

Tateral movement of the sand coming from east to

west.

wWe saw -- because I shrimp in Pelican
Bay -- years ago, even when Pelican Bay was
opened -- and they actually had a fishing pier on

Dauphin Island. The fishing pier is still there,
but it's filled with dirt under it called sand. And
it goes out west. It's been starved for a good

sand.
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Twenty million cubic yards are put in the
offshore disposal area, never to meet back, to feed
Dauphin Island.

Back when I was shrimping, that cut was
open. And the sand and everything else -- when that
tide was falling to the west, it fed Dauphin Island
with healthy, good, beach-quality sand.

when you stopped that Tittoral movement
and haul it offshore and take it out of the natural
habitat that nature made -- the law of nature -- the
tide rises and falls east to west. When you impede
that, you destroy our only barrier island that s
crucial for seafood and the city of Bayou La Batre
and the estuaries of Grand Bay.

And not only that, we used to fish down
there off of Grand Batture and shrimp. Nothing from
Petit Bois across 1is still there. 1It's miles of
open water. Now we fill the gulf in Grand Bay. Wwe
fill the gulf right there at the mouth of Bayou La
Batre. Wwhat do you mean? Giant swells that you
fill from the gulf -- never filled that 30 years
ago, 40 years ago.

what's happening? You starve something
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Tike sand movement; you see the barrier islands go
away; you see elevated levels of selenium coming
straight in from the gulf. You impede the feeding
of the bay, Bayou La Batre bayou, Little River, and
all of the other Tittle -- Henderson Bayou -- all of
the other Tittle bayous that comes in these bays --
Fowl River, west Fowl River, Coden Bayou, all of the
Tittle bayous that feed the freshwater into our bays
that make the estuarine system suitable.

Now, Dauphin Island is important to me. I
don't want to go lay on the beach. Don't get me
wrong. But I want that beach to stop at 40 plus
part per thousand, 35 parts per thousand of gulf
water that's impeding the oyster reefs by Falk's
oyster drills.

The habitat is suitable now for predators
that used to stay out because of the freshwater.

But now the dilution effect of the gulf has made the
gulf in the bay. I don't think that if we keep
letting Alabama lose its barrier island, and not
extend it back Tike it used to be, it's going to get
any better.

The Corps of Engineers can help. So far,
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1 projects like this, when they say no mitigation
2 necessary, ho habitat restoration -- let me tell
3 you. We call it mitigation, don't we? Guess what
4  the 0ld Testament called it? If you destroyed
5 somebody's property, they said "restitution."
6 If you give somebody a permit to destroy
7 1t, 1t's almost buying a gun and handing it to him
8 and saying, "Look. I didn't do it. I just give him
9 the permit."” There's a small 1ine between killing
10  somebody and murdering somebody.
11 "what do you mean?"
12 If you murder somebody, you planned it.
13  Guess what 1s going on today. A plan to murder
14  Mobile Bay.
15 How do I know? I seen it happen time and
16 time again. Wwhether it's Kings Bayou Reef or
17 whether it's the white House Reef or where 1it's the
18 reefs up the bay -- I have seen them destroyed by
19 silt, covered up.
20 And for them to get in here and put it 1in
21 writing where "There's no wave action. Only
22 0.7 feet" -- Lord, help them. Because it ain't good
23 to lie to somebody. At least I don't think it is.
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And my business 1is just supporting -- Bayou La
Batre's commerce 1is just supporting Mobile. Why?

when you go to Destin or any other place
in Baldwin County, and they say, "where are y'all
getting your seafood?" They say, "From Bayou La
Batre." why? why Bayou La Batre? 1It's the seafood
capital of Alabama.

And old stinking fishermen 1ike me have to
go out there and catch it for y'all. I Tove to do
it. I'd love for everybody to do it. Recreational
and commercial. It don't belong to one group. It
belongs to everybody in the state and in the
country. Wwhy?

well, it ain't the king's deer or fish.
It's the people's. we only are the ones that get
out from and catch it so you can set around and good
table 1like and enjoy it. And if you let somebody
destroy it, we're the losers. You are the loser.

And these congressmen say, "whoopie, look
what we're going to get done." well, Tet me tell
you. cCongress can make some laws, and they have.
But every one of them stand up there and say, "I

swear to uphold the Constitution of the united




V.S, ARMY CORPS OF ENGINEERS, MOBILE DISTRICT
MOBILE HARBOR IMPROVEMENT - PUBLIC COMMENTS

Page 24

10
11
12
13
14
15
16
17
18
19
20
21
22

23

States,"” or "wait a minute. I don't swear. I
affirm." oOkay.

Alabama Constitution 279, "I swear to
uphold the Constitution of the United States and the
Constitution of Alabama. The rights of men, Alabama
Cconstitution -- I like it better for one reason.
Just a few things in there is great. Wwhy?

Article 1, Section 1 says, "The rights of
men" -- it says, "wWe are endowed by our Creator to
have certain inalienable rights; that among these
rights, are 1life, liberty, and the enjoyment of
lTife."

what about the federal Constitution? It
says basically the same thing in a way. But if the
5th Amendment of the U.S. Constitution says you're
entitled to 1ife, 1liberty, and property.

Now property being seafood, it doesn't
have to be just land, even though Jeff 1is losing
Tand all the time on Dauphin Island. But he ain't
the only one losing it. That Alabama Constitution
said, "Any laws that are made in 282 of that Alabama
-- 1t must shows effect to the U.S. and the Alabama

constitution."”
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So these people are saying they have got
the right to come in there and put false science --
my goodness -- Magnuson-Stevens Fishery Management
Act -- do you know what it says in part 27

Part two -- and that's Title 301, Title 3
and 301, now, and it states on the 10 national --
number two, it says "you must use the best science.”
The science I see here is flawed. It's so -- I'm
going to tell you. I would be ashamed to say I was
a scientist and say there's no damage to deepening
and widening the channel. I would be ashamed to
come in here and tell somebody -- look them straight
in the eye and say, "There will be nothing wrong
with the wake of 0.7 feet," when we seen as high as
8-, 7-, 6-, 4-foot waves, according to what size
ship you want to see and roll you up on the beach
and then say there's no wake over 7 foot.

They way they monitored it, I don't blame
it. You have Gaillard Island that said "we put
5/10th of -- north of Gaillard Island. Completely
covered from any ship wake, most of it by Gaillard
Island and the dumps that goes northward on the west

side. Somebody's science is flawed. Observation
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tells me it's wrong.

There's two major things that you always
want to look for. The Taw of nature and the Taw of
revelation, if you're a scientist.

First of all, the water runs downhill from

the river. It runs out. The law of revelation --

B e time said -- this is a biologist.

He said, - we can't find no oysters up the

bay."

I said, _ are you trying on the
bottom?"

He said, "Yes." He said, "our graduate
students can't find no oysters." He said, "we want

to sample them to check and see if there are any
heavy metals."

So I said, "Come get on the boat with me."
I said, "I ain't going to show you all the reefs.
I'm just going to show you five of them."

And he said, "Everywhere you go, there's
oysters."

And I said, "Everything I own, I had to
pay for this bay. I had to know where fish was,

where the oysters was, and where the crab was."
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Population gets real thick around a Tiving reef --
population of fish, crabs, and especially oysters.
_ got to see oysters where
they was. I didn't put them there. The Corps sure
didn't. The law of nature put them there. And he

put them there for everybody.

And "The profit of the earth" -- Solomon
said this in Ecclesiastes 5:9 -- "it belongs to all.
Even the king has to eat from his peers." Think
about that.

You own them as much as everybody. So
your brother that gets up there and says "And we put
in a proposal on that first-time container ship --
this Tittle association right here, Organized
Seafood Association, put in a proposal when that
first container dock was built for mitigation of
covering up oysters in open Mobile Bay.

Guess what? Alabama State Docks said no.
No way. So now we're going to get a big change.
Because what I say and what all of my fellow
fishermen say -- some of them's got so apathetic
about coming to these meetings because they see the

scientists come up with their own idea of who is
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going to impact what. And if they come to the point
Tike they have come to, "we are worth more than
y'all."

In America, in the 14th Amendment of the
U.S. Constitution, they said every citizen that is
born here naturally is entitled to 1ife, liberty,
and property. But in the last part of that, it
says, "You're entitled to equal protection of the
Taw."

Think about this. Equal protection of the
Taw should be for me, should be for the Alabama
State Docks. When Mr. Jimmy Lyons has said no to
that proposal the first time, because we handed it
to him, being the head -- you want to hand something
to the people that are supposed to have power, don't
go to the servant. Go to the king that's handing
the bills.

And he thought, "No damage." But yet you
hear the fishermen saying different. And they knew
it, because we've had meetings with them at the
Lighthouse Restaurant. All the fishermen got there
across the bay, crabbers, telling them the damage

that they have seen.
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I ain't got money to buy a scientist off.
I have seen it happen. The State Docks does. The
corps of Engineers does. If you can put out data --
and we fight what observation and true facts are
just by men saying, "No damage is going to be done,"
and yet there's damage done.

I strongly suspect they're going to --
without any change of plans, you will see Mobile Bay
worth almost nothing 1living up the bay. You will
see people over there in Fairhope saying, "How come
I can't go swimming?" There's had a problem with
the fecal in the water and a problem with D.O.,
dissolved oxygen. we've seen it happen time and
time again. So there's reasons for it.

If you fill the bay up on both sides, you
make a channel, you lose all of your freshwater
coming out on top. And then you let a salt wedge
come through the bottom into the delta, changing
fish habitat, letting predators Tike oysters drills
eat up the costs, the clams. Everything that we
used to never see up the bay, we now see just on
already changed habitat.

But you go down as deep as they want to




V.S, ARMY CORPS OF ENGINEERS, MOBILE DISTRICT
MOBILE HARBOR IMPROVEMENT - PUBLIC COMMENTS

Page 30

10
11
12
13
14
15
16
17
18
19
20
21
22

23

go, you might be catching swordfish and marlin out
there. I'm just joking. But they are already
catching red snapper. Some of my friends, both
recreation and commercial, have seen 1it.

Forty-five years ago, thirty years ago, it
was not happening. Them fish have habitat --
especially salt water. The other fish that we have
come in here need freshwater. They like to have an
estuarine area -- not a qulf.

So, buddy, if it's any seafood left out
there in the future, wild caught is the best. Wwhy?
It's iron and omega 3. Some of our shrimp, Tike our
brown shrimp and our -- especially our hoppers --
what we call pink shrimp in Florida -- it's still
good for you. Fish, it's good for you. It helps
clean your veins out.

I had a fellow say, "well, I don't eat
menhaden." I said, "Are you on a" -- I was
talking to NOAA at the national marine fish venue
we had. And I looked at the fellow. He was kind of
Tike me, kind of stout.

And I said, "Do you take omega-3?"

"Yeah. My doctor has got me on omega-3."
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1 And I said, "Guess where that omega-3
2 comes from?" I said, "That's fish oil." I said I
3 usually get it fresh out of the bay. But I said,
4  "You would be surprised how many pogies -- menhaden.
5 They use that oil for perfume, for omega-3 oil, when
6 they process it, that you might take it so that your
7 veins are cleaned for good cholesterol. So don't
8 say you're not eating pogies, because you might eat
9 some of his" --
10 well, we could go on a little further
11 along. But that Magnuson-Stevens Act, that part 5
12 of the Magnuson Steven Act says "The value of the
13  fish does not determine who gets 1it;" or anything
14  1ike snapper, only the recreational fishermen can
15  catch 1it.
16 what happens is, when we let somebody have
17 a monopoly -- I don't care 1if it's AT&T or State
18  Docks on navigation -- we should never let somebody
19  totally have the right to navigate our bays or to
20 destroy our bays and to impact our little towns and
21 our little cities because this city 1s bigger.
22 A lot of Tittle towns produce some good
23 people and good jobs. we're important too. We may




V.S, ARMY CORPS OF ENGINEERS, MOBILE DISTRICT
MOBILE HARBOR IMPROVEMENT - PUBLIC COMMENTS

Page 32

10
11
12
13
14
15
16
17
18
19
20
21
22

23

not drive a Mercedes or one of them expensive cars,
but a Ford truck will haul oysters and a Chevrolet
truck will too. And I have hauled a lot of oysters
to shop. Maybe you've gotten to eat some. Maybe
Jimmy got to eat some. But it was fun for me to get
up and go out there and work and catch them. And it
was fun to eat them too.

So whatever comes of this could be the
death of the bay. And these so-called scientists
with their science they call good science -- I don't
think so. You earn a good reputation by doing good
science. Bad science ain't good. And you can see
the results of it. So is Dauphin Island seen the
results it and Bayou La Batre and Coden and Heron
Bay and Fowl River.

But I want to tell you, Gulf Shores -- not
only Gulf Shores but Orange Beach eat a lot of good
seafood out of those towns. And it's from some
hard-working people on what nature put out there for
them. Just don't lose all of it. Let's don't let
them Tose all of it.

Let's be good stewards. A good steward is

somebody that Tikes to be a good farmer. And I




V.S, ARMY CORPS OF ENGINEERS, MOBILE DISTRICT
MOBILE HARBOR IMPROVEMENT - PUBLIC COMMENTS

Page 33

1 think a Tot of this was good farmers. But you can't

2 farm if you haven't got a field. That's a fact.

3 A1l right. I done said enough.
Comment 300

4

5 |GG VOBILE, ALABAMA:

6 Okay. I was here tonight to talk about

7 the vessel wave energy study that the Corps did and
8 the results. And their study shows that there will
9 be more ships as support grows to 2035. But the

10 economic executive summary states that, without the
11 project, there will be more ships. And, in fact, it
12 doesn't matter that with or without the project

13 there are more ships, which means more ships waves,
14  which means more impact to the shoreline. And I

15 want that to be explained differently in the

16  environmental impact statement to clarify that,

17  either way, with or without the project, there are
18  more ships and more ship waves due to just growth.
19 The other question we had has to do --

20 let's see -- this is my associate's question: Wwe

21 want an analysis done on the vessels speed reduction
22  program, how speed affects the waves, the

23 relationship. If there could be some analysis done
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all over the bay -- not just north of Gaillard
Island -- on the fact of the ship waves to the
shoreline, rather than just strictly the north end
of the port where the channel 1is, where the ships
are going the slowest, but what about further down?
what the is effect of the waves as the ships speed
up? What i1s the relationship there?

And I also was concerned about the -- why
the Corps is making their passing lane at the far
end, or the south end, of the channel. was there
ever any study done to show where the most efficient
port operation -- the placement of the passing lane
or parking lane to maximize the use of the berths of
the port.

Because, as it appears now with one-way
traffic on the larger ships, the ship will Tleave a
berth and have to travel all the way to the south
end of the channel before it could meet the ship
that 1s going to replace 1t in the same berth. And
that is probably a two-hour delay or four-hour
delay. It takes two hours to go down, and then it
has to wait two more hours for the next ship to come

up to that berth. was there ever any consideration
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made to put the different port configuration or
different channel configuration so that it would
maximize the operation of the ports.

Okay. I have one other. And it's a
Tittle bit -- I noticed it 1n the projects. Wwe have
one project right north of Fowl River on the marshy
area that they're intending to put shoreline
protection in front of the marsh. But it doesn't
appear that they did any study to show the effect of
the ship waves on the marsh. And the way the
shoreline protection is placed, they're facing
southeast; whereas, the ship waves come from the
northeast; so you're actually diverting ship waves
into the marsh. And I think you may be going to
cause a problem by doing that. You may need to
reconsider some of the parameters that you're
placing these -- using to place these shoreline
protection structures.

A1l right. Appreciate 1it.

(PROCEEDINGS ADJOURNED AT 8:00 P.M.)
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Comment 303

From: Rees, Susan | CIV USARMY CESAM (US)

To: Parson, Larry E CIV CESAM CESAD (US)

Cc: Reynolds, Lekesha W CIV (US); Jacobson, Jennifer L CIV USARMY CESAM (US)
Subject: FW: [Non-DoD Source] EIS (UNCLASSIFIED)

Date: Tuesday, August 28, 2018 12:15:46 PM

CLASSIFICATION: UNCLASSIFIED
FYI

----- Origina Message-----

From: John Vaentine [mailto:jvalentine@disl.edu]
Sent: Tuesday, August 28, 2018 9:32 AM

To: Rees, Susan | CIV USARMY CESAM (US) <Susan.l.Rees@usace.army mil>
Subject: [Non-DoD Source] EIS

Susan,
There are some errorsin this paragraph:
Within the project area, SAV isfound primarily aong the northern shorelines of the bay and throughout the

immediate shorelines. These areas are characterized by shoal grass (Halodule wrightii), manatee grass (Cymodocea
manatorum), turtle grass (Thalassia testudinum), and widgeon grass (Ruppia maritime) (USACE, 2009a).

Based on the maps, manatee grass and turtle grass do not occur in the project area. likely the turtlegrass was actually
Valisneria. Not sure about the manatee grass.
CLASSIFICATION: UNCLASSIFIED



Comment 304

From: Rees, Susan | CIV USARMY CESAM (US)
To: Parson, Larry E CIV CESAM CESAD (US)
Subject: FW: [Non-DoD Source] (UNCLASSIFIED)
Date: Tuesday, August 28, 2018 12:23:50 PM

CLASSIFICATION: UNCLASSIFIED

----- Original Message-----

From: John Va entine [mailto:jvalentine@disl.edu]

Sent: Tuesday, August 28, 2018 9:46 AM

To: Rees, Susan | CIV USARMY CESAM (US) <Susan.l.Rees@usace.army mil>
Subject: [Non-DoD Source]

Also note the generic designations for the shrimp have changed, Penaeus is no longer a catch all
CLASSIFICATION: UNCLASSIFIED





