
   
           

 

Appendix M
 
    2009 Original Scoping Comments 



To Whom It May Concern, 

These comments are submitted by J. Brian Atkins, Director of the Alabama Office of Water 

Resources, on behalf of the State of Alabama.  These comments are submitted through the “Comments 

and Contact Information Form” found on the Corps’ webpage relating to the “Master Water Control 

Manual Update Environmental Impact Statement for the Apalachicola‐Chattahoochee‐Flint River Basin” 

(http://www.sam.usace.army.mil/pa/acf‐wcm/mail_list.htm).   The State of Alabama notes that the 

form requires a commenting party to choose one, and only one, “Resource Area” to which submitted 

comments are related.  This limitation is, or could be, unduly restrictive, as many comments submitted 

through this form will likely relate to more than one “Resource Area.”  In fact, the comments submitted 

by the State of Alabama relate in some way to most, if not all, of the “Resource Area” categories listed 

on the Corps’ website.  The State of Alabama is submitting these comments under the “Water 

Management” category, as it is the broadest and most inclusive category.  However, the State of 

Alabama in no way intends to limit its comments to any single, specific “Resource Area,” and expressly 

states that its comments relate to each and every “Resource Area” relevant to the substance of the 

submitted comments.  The State of Alabama also reserves the right to submit additional comments 

regarding the scoping process for the ACF Manual update.      

            In 1990, the State of Alabama sued the Corps of Engineers over its operations and proposed 

operations of several federal reservoirs, including Lake Lanier, West Point Lake and Lake Walter F. 

George (Lake Eufaula) in the Apalachicola‐Chattahoochee‐Flint River Basin.  The operations of these 

federal reservoirs have a substantial and profound impact upon numerous interests of our citizens.  In 

the lawsuit over the ACF Basin, the State of Alabama claims that the Corps’ management of the ACF 

System, particularly Lake Lanier, has violated and continues to violate federal law and regulations.  

Alabama has always maintained that the Corps must update the Water Control Manuals in a manner 

that is consistent with federal law.   Alabama therefore agrees with and supports the Corps’ decision to 
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re‐open the EIS scoping process for the Water Control Manual update in the ACF Basin in light of the July 

17, 2009 Federal Court Order issued in MDL‐1824 (Tri‐States Water Litigation) (the “Order”).  As the 

Corps’ re‐notice recognizes, that Order found that the Corps lacks legal authority for most of its current 

water supply operations at Lake Lanier, and sets clear and unambiguous limitations on the Corps’ ability 

to facilitate major water supply operations at Lake Lanier beyond July 17, 2012.   Alabama believes that 

the Corps must strictly adhere to the operational directives contained in the Order in revising the Water 

Control Manuals, as any deviation from the terms of the Order will violate federal law and generate 

additional conflict and litigation.    

                        To satisfy the Corps’ obligations under Federal law, including the National Environmental 

Policy Act, the Order makes clear that the Corps must focus on the authorized purposes of Lake Lanier 

(hydropower, navigation, and flood control) and establish a scope for the manual update that addresses 

several objectives.  First, the Corps should determine the critical yield of each reservoir using the most 

current hydrologic and climatic conditions.  Second, the Corps should adhere to the operational baseline 

as set forth in detail in the July 17, 2009 Order.  Third, the Corps should use the agreed upon HEC‐5 

model developed during the Comprehensive Study and used in the negotiations of the allocation 

formula under the ACF River Basin Compact or develop a new model that is agreed upon by the Corps 

and the states.  Fourth, the Corps should assess whether any changes in the baseline conditions are 

necessary to comply with existing laws and regulations, including laws and regulations designed to 

protect the environment.  Fifth, the Corps should analyze any proposed modifications against the 

baseline set forth in the Order and other legal requirements to develop the proposed operations for 

Lake Lanier, West Point Lake and Lake Walter F. George (Lake Eufaula).  Each of these objectives is 

critical to the update process.   Refusing to undertake a complete review and assessment of each of 

these objectives will ensure that valid water control manuals will never be developed and that 

additional conflicts over the Corps’ operations of the federal reservoirs in the ACF Basin will follow. 

Alabama Office of Water Resources

2



                        The first objective that must be accomplished is to update the critical yield analysis for 

Lake Lanier, West Point Lake and Lake Walter F. George (Lake Eufaula), Lake.  Alabama understands that 

the Corps is currently working on revised critical yield analyses for the federal reservoirs in the ACF Basin 

pursuant to the Congressional directive on that subject contained in the Fiscal Year 2010 Senate Energy 

& Water Development Appropriations Bill of the 111th Congress, 1st Session.  Alabama urges the Corps to 

conduct a thorough and accurate assessment of this critical measure of reservoir capacity.  Without an 

accurate determination of the amount of water that is available to address the competing demands for 

water and water storage in the driest of conditions, it will be impossible for the Corps to develop water 

control manuals that establish operations that are consistent with Congressional intent and satisfy the 

purposes for which Congress authorized each project.  In the past, the Corps has failed to use then‐

existing droughts of record to calculate the critical yields; deciding instead that the then‐existing 

drought of record was an outlier and could be ignored.  Failure to develop a critical yield analysis based 

upon the actual drought of record cannot be repeated.  Alabama looks forward to receipt of the Corps’ 

updated critical yield analysis. 

The determination of the critical yield should be done in an open and public process that 

includes input from stakeholders throughout the ACF Basin.  Before the critical yields are finalized, the 

Corps should conduct one or more public hearings to allow the public to provide input into the process, 

particularly any modeling or operating assumptions used to make such calculations  The critical yield 

calculations should consider the inventory of all existing pipes withdrawing water from or discharging 

treated wastewater to any of the federal reservoirs, including the elevation within the reservoir of each 

such pipe, and the need to meet downstream minimum flow requirements at Peachtree Creek (750 cfs), 

Columbus and Phenix City (1,850 cfs) and Plant Farley (2,000 cfs). 

                        After the critical yields of the federal reservoirs are determined, the Corps must evaluate 

any proposed modification to the water control plans against an appropriate baseline.  Alabama agrees 
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with the Corps that the appropriate baseline must be the operations outlined in the July 17, 2009 Order, 

as reflected in the Corps’ Federal Register notice.  The State of Alabama believes that the use of action 

zones or other proposed operations must be measured against that baseline – again, using an accurate 

assessment of critical yield.     

    Alabama is unsure of exactly what the Corps means when it says it intends to “evaluate 

current present circumstances as part of its EIS, while acknowledging that it currently lacks authority to 

continue to accommodate present levels of water supply at Lake Lanier beyond July 17, 2012.”   While 

current operations might be noted or described as general background information, Alabama sees little 

point in any evaluation of operations which have been clearly and unambiguously found to exceed the 

Corps’ legal authority.   It would be a clear waste of time and taxpayer resources to conduct any detailed 

evaluation of such operations.  Moreover, Alabama does not believe the Corps can, or should, make any 

assumptions in the manual update process regarding possible future Congressional action that might 

expand its current authority.  Any such exercise would be inherently speculative and unlikely to result in 

useful data or relevant analysis.   Rather, the Corps should conduct the manual updates strictly in 

accordance with the current limitations on its legal authority to operate the federal reservoirs in the ACF 

Basin, as explicitly described in the July 17, 2009 Order.  

                       The manual update process should also evaluate the Corps’ compliance with existing 

environmental laws.  Since the federal reservoirs were constructed, Congress, Alabama, Florida and 

Georgia have enacted a number of laws and regulations designed to protect and enhance the quality of 

the environment, including the Clean Water Act and the Endangered Species Act.  In operating the 

federal projects in the ACF Basin, the Corps must avoid operations that will violate or lead to violations 

of water quality standards or will cause directly or indirectly the take of an endangered species or 

impacts to critical habitat.  As part of its effort to update the water control manuals at the federal 

reservoirs in the ACF Basin, the Corps should ensure that even under drought conditions, sufficient flow 
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is maintained below each dam, so that water quality standards and endangered species are protected.  

Specifically, the Corps should coordinate with the Fish & Wildlife Service, the EPA and appropriate state 

agencies in Alabama, Florida, and Georgia to ensure that the water control manuals are compliant with 

the Endangered Species Act and the Clean Water Act. 

                        After the critical yield calculations, the baseline conditions, and the Corps’ compliance with 

existing laws are assessed, then the Corps and the states should agree upon the computer model that 

will be used to evaluate the impact of any changes to the baseline operations.  During the 

Comprehensive Study and the negotiations under the ACF Compact, a significant amount of work was 

done in the development of the HEC‐5 model and the assumptions underlying the model runs.  While 

Florida never agreed to use the HEC‐5 model as the only modeling tool and continued to use the STELLA 

model in connection with the allocation formula negotiations, Alabama, Florida and Georgia and the 

Corps are familiar with the HEC‐5 model.  As a result, each of their technical staffs is able to evaluate the 

results of HEC‐5 model runs and to identify potential inconsistencies between the modeled output and 

anticipated results. 

                        The State of Alabama understands from previous scoping efforts that revisions to the 

Water Control Manuals will be evaluated using the ResSim model.  The ResSim model should only 

replace the HEC‐5 model after the technical staffs of the three states and the Corps agree that the 

ResSim model is a better tool to evaluate the ACF system.  It would be inappropriate and premature for 

the Corps to develop the ResSim model without input from the states on the assumptions underlying 

the model and without sufficient time for each of the states to develop the experience and expertise 

required to evaluate the results generated by the ResSim.   

Assuming the Corps uses the appropriate model or allows the states to develop the 

necessary expertise in the ResSim model, the Corps should evaluate potential modifications to the 

baseline conditions that would form the basis for the new water control manuals and master manual.  
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Any proposed modification to the baseline condition must determine whether and to what extent such 

modifications in or deviations from the approved operations prevent the Corps from fully satisfying the 

Congressional authorized project purposes of hydropower generation, flood control, and navigation 

support.  The Corps must also assess whether the proposed operations under the revised water control 

plan will be consistent with applicable federal laws, including, but not limited to, the Water Supply Act 

and the Flood Control Act.  Alabama believes that the Order imposes firm outer limits on the Corps’ 

ability to operate for water supply, and under no circumstances should the Corps consider reservoir 

operations that exceed the water supply parameters set forth in the Order.   

                        This step requires an assessment of any potential reservoir construction within the ACF 

Basin that might impact inflows into those federal reservoirs.  The State of Georgia has developed a 

water supply plan that includes various assumptions and projections regarding the use of federal 

reservoirs for water supply purposes over the next several years.  Moreover, the State of Georgia is 

currently developing contingency plans that include a variety of potential options, including construction 

of additional reservoirs.  To date, the Corps has not reviewed any of the potential efforts within the 

State of Georgia to increase the amount of water storage available for water supply to determine 

whether they would require a reallocation of storage in federal reservoirs.  Failure to consider the 

impact of these assumptions and projections upon the potential future operations of Corps’ projects 

would violate the Corps’ obligations to consider the cumulative impacts of known and foreseeable 

future actions.  The Corps should consider these potential reallocations of storage in the environmental 

impact statement under NEPA, but should also consider the extent to which these reallocations exceed 

the limits of the Corps’ water supply authority, as set forth in the Order.   

                       The State of Alabama is also concerned that some proposed reservoir projects under 

consideration in Georgia may have impact upon inflows into the federal reservoirs in the ACF Basin, 

including inflows from the Flint River.  Whether such projects impact the amount of water flowing into 
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the federal reservoirs or the demands placed upon the federal reservoirs by downstream interests, a 

detailed assessment of the environmental and operational impacts of such proposed projects is critical 

to future operations of the federal and non‐federal projects in the ACF Basin.  Again, the review of such 

projects should include an assessment of each project individually as well as cumulative impacts with 

other potential and foreseeable projects.  In assessing the cumulative impacts associated with the 

operation of the ACF Basin, the Corps must consider the amount of water that may be lost from the 

basins through inter‐basin transfers and consumptive uses and should consider appropriate limitations 

on any such losses, particularly under drought conditions. 

                        The State of Alabama also believes that the Corps’ updated manuals should establish some 

degree of certainty in drought conditions.  The Corps’ water control manuals should recognize that 

releases from conservation storage at Lake Lanier for protection of downstream flows and water quality 

are necessary and expected and that impacts to recreation and recreation facilities are temporary but 

unavoidable during dry conditions.  Under no circumstances should the Corps base the critical yield 

analysis of the reservoirs on the entire conservation storage pools and then adopt operational schemes 

that prevent the use of any portion of such storage.  The bottom of the conservation pool at Lake Lanier 

is set at 1035’ MLS and the critical yield calculation assumes that the entire conservation pool is 

exhausted.  Limiting releases from Lake Lanier to prevent the lake from going below an elevation well 

above 1035’ MLS establishes an artificial barrier that was never authorized or approved by Congress. 

                       Finally, Alabama would caution the Corps against basing any operational decisions in the 

ACF on projections of economic impacts related to reductions in water supply or recreation and 

opportunities.  As the Order makes exceedingly clear, the Corps’ authority to operate its projects in the 

ACF is limited by the enabling legislation for those projects and other federal law.  To the extent 

economic factors exist that are unrelated to the Congressionally authorized purposes of these revisions, 
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Alabama believes they are irrelevant and cannot be considered as a basis for operational changes in the 

Basin. 

 As the Corps is keenly aware, the State of Alabama has a significant interest in the operations of 

the federal reservoirs in the ACF Basin.  The Corps’ operation of these reservoirs has a direct and 

substantial impact on the quantity and quality of water flowing into Alabama.  Any effort to update the 

water control manuals and the master manual should proceed in a logical and stepwise manner and 

should start with a calculation of the critical yield from each reservoir.  Without determining how much 

water is available from each reservoir during critical times, it is impossible to evaluate potential 

modifications in the operations of these reservoirs and to determine whether such operations are 

authorized by law.  The Corps has a significant responsibility in protecting water quality and the 

environment downstream of its projects.  A detailed review of the operations and proposed operations 

under existing environmental rules and regulations needs to be a significant part of this exercise.  

Finally, the Corps’ operations should not protect uses of the water stored in these reservoirs that have 

not been authorized by Congress.  In choosing between releases and retention, the Corps must consider 

the authorized purposes of the reservoir and not make its decision based upon what it believes to be 

politically feasible or economically beneficial. 

                        The Secretary of the Army assured Alabama’s congressional delegation that the update of 

the ACF water control plan would involve a complete, top‐to‐bottom, “clean slate” review of the ACF 

system.  Alabama expects that the Secretary’s assurance will be fulfilled, and the issues raised in this 

letter must be fully addressed in order for the assurance to be met. 

 

Respectfully Submitted, 

J. Brian Atkins 
Director, Alabama Office of Water Resources 
Alabama Department of Economic and Community Affairs 
401 Adams Avenue, Suite 434 
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Montgomery, AL  36103‐5690 
Phone:  (334) 242‐5499 
Fax:      (334) 242‐0776 
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December 30, 2009 

 

 

Submitted Electronically Via 

http://www.sam.usace.army.mil/pa/acf-wcm/mail_list.htm#form 

 

Colonel Byron Jorns 

Commander, Mobile District 

U.S. Army Corps of Engineers 

PO Box 2288 

Mobile AL 36628-0001 

 

RE: Notice of Intent To Revise Scope of Draft Environmental Impact Statement for 

Updating the Water Control Manuals for the Apalachicola-Chattahoochee-Flint 

River Basin To Account for Federal District Court  

 

Dear Colonel Jorns: 

 

Apalachicola Riverkeeper appreciates the opportunity to comment on the above-referenced 

notice of intent regarding the Draft Environmental Impact Statement for Updating the Water 

Control Manuals for the Apalachicola-Chattahoochee-Flint River Basin (the “Draft EIS”).  These 

comments are in addition to the scoping comments submitted on the Draft EIS by the 

Apalachicola Riverkeeper on March 15, 2009.   

 

On July 17, 2009, Judge Paul A. Magnuson ruled that the Corps did not have the authority to 

utilize the Buford Dam/Lake Sidney Lanier project for water supply purposes.  As a result, the 

Corps’ current management of the federal Apalachicola-Chattahoochee-Flint (ACF) system is 

illegal.  Judge Magnuson also ruled that water supply withdrawals from Lake Lanier will be 

reduced to no more than 10 million gallons per day beginning in July 2012, unless the Corps 

obtains Congressional authorization for water supply or the parties to the litigation reach some 

other resolution.  It is crucial that from this point forward the Corps manage the ACF system to 

ensure protection of the ecological integrity of the ACF ecosystem and to maximize water 

conservation.   

 

The Apalachicola Riverkeeper urges the Corps to conduct a comprehensive and robust analysis 

of the environmental consequences of potential management regimes for the ACF River Basin 

and to develop and recommend a water management regime that will protect and restore the 

ecological health of the Apalachicola River and Bay and the entire ACF system.  Fundamental to 

such a regime is the establishment and protection of the instream flows needed to protect and 

restore the chemical, physical, and biological integrity of the ACF system, and to protect and 

recover threatened and endangered species and species at risk.  It is critical that the instream flow 

needs be assessed through the Draft EIS and protected by the final recommended plan. 
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Apalachicola Riverkeeper Scoping Comments 

December 30, 2009 

Page 2 

 

 

A NON-PROFIT ORGANIZATION DEDICATED TO THE PROTECTION AND STEWARDSHIP OF THE APALACHICOLA RIVER & BAY 

PO Box 8  (232-B Water Street) Apalachicola FL 32329  (850) 653-8936  Riverkeeper@ApalachicolaRiverkeeper.org 

Printed on 100% Recycled Paper. Join us in saving the environment one tree at a time. 

 

 

Management Of The ACF Has Caused 

Devastating Impacts To The Apalachicola River and Bay 

 

The Apalachicola River is a national treasure and one of the most productive river systems in the 

southeast.  It has been designated by the United Nations as an International Biosphere Reserve, 

by the United States as a National Estuarine Research Reserve, and by the State of Florida as an 

Outstanding Florida Water.  The river harbors the most diverse assemblage of freshwater fish in 

Florida, the largest number of species of freshwater snails and mussels, and the most endemic 

species in western Florida.  The river basin is home to some of the highest densities of reptile 

and amphibian species on the continent.   

 

The Apalachicola’s waters and floodplain are also the biological factory that fuels the 

Apalachicola Bay, one of the most productive estuaries in the northern hemisphere.  The 

Apalachicola Bay is home to one of the largest and most productive oyster harvesting areas in 

the Gulf of Mexico, one of the principal nurseries for Gulf shrimp and blue crabs, and major 

commercial fishing operations.  Apalachicola Bay provides nearly 90 percent of Florida’s oysters 

and over 10 percent of the nation’s oysters.  The river and bay provide thousands of commercial 

fishing, recreational fishing, and ecotourism jobs, and form the cornerstone of the economy of 

six Florida counties.   

 

Despite its enormous ecological value, the Apalachicola River ecosystem has been severely 

degraded as a result of the construction and operation of the ACF reservoirs, the impoundment of 

water by additional non-Federal upstream reservoirs, consumptive uses of water upstream, and a 

long history of navigational dredging.  These activities have altered the river’s flow regimes; 

reduced the river’s hydraulic complexity and habitat diversity; smothered and displaced habitat 

in the river’s rich sloughs, floodplains, and channel margins; and destabilized and widened the 

river channel.  Decreased water levels in the river have caused the Apalachicola’s floodplains 

and sloughs to dry out, with severe ecological effects.  The floodplain forest is drying out and 

swamp trees are dying off in large numbers.   

 

It is essential that the Corps develop and implement a fundamentally new approach to managing 

the ACF.   

 

Scoping Recommendations 

 

I. The Draft EIS Must Evaluate Alternatives That Will Protect and Restore the 

Ecological Health of the Apalachicola River and Bay, and the Entire ACF System 

 

“The primary purpose of an environmental impact statement is to serve as an action-forcing 

device” to insure that the policies and goals of NEPA are infused into the decision making 

process.  40 C.F.R. § 1502.1.  The policy goals of NEPA include a continuing responsibility on 

the part of the federal government to use all practicable means to: 
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 (1) “fulfill the responsibilities of each generation as trustee of the 

environment for succeeding generations;” 

 

 (2) “assure for all Americans safe, healthful, productive, and 

esthetically and culturally pleasing surroundings; [and]” 

 

 (3) “attain the widest range of beneficial uses of the environment 

without degradation, risk to health or safety, or other undesirable 

and unintended consequences.” 

 

42 U.S.C. § 4331(b).  The Draft EIS must “state how alternatives considered in it and decisions 

based on it will or will not achieve” these policy goals, and the goals established by other 

environmental laws and policies.  40 C.F.R. § 1502.2(d).   

 

The Draft EIS must play an important role in the decision making process and is not to be used 

to “rationalize or justify decisions already made.”  40 C.F.R. § 1502.5.  To do this, the Draft EIS 

must ensure that high quality environmental information is available to public officials and 

citizens before decisions are made and actions are taken so that information can help the Corps 

make decisions regarding the Water Control Manuals that are based on an understanding of 

environmental consequences, and take actions that protect, restore, and enhance the environment.  

40 C.F.R. §§ 1502.1, 1501.2 (emphasis added).   

 

A. The Draft EIS Must Rigorously Explore and Objectively 

Evaluate All Reasonable Alternatives 

 

The Draft EIS must “[r]igorously explore and objectively evaluate all reasonable alternatives.”  

40 C.F.R. § 1502.14(a) (emphasis added).  This requires a “thorough consideration of all 

appropriate methods of accomplishing the aim of the action” and an “intense consideration of 

other more ecologically sound courses of action.”  Environmental Defense Fund, Inc. v. Corps of 

Engineers of U.S. Army, 492 F.2d 1123, 1135 (5th Cir. 1974) (emphasis added).  Like all EISs, 

the Draft EIS must “[i]nclude reasonable alternatives not within the jurisdiction of the lead 

agency.”
1
  40 C.F.R. § 1502.14(c).  A viable but unexamined alternative will render the Draft 

EIS inadequate.  See, e.g. Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 814 

(9th Cir. 1999).  

 

The Draft EIS also must explore an appropriate range of alternatives.  Because the nature and 

scope of the proposed action (revision of the Water Control Manuals) will have significant, 

basin-wide impacts, the Draft EIS must examine a broad range of alternatives.  Alaska 

                                                           
1
 The January 2009 Scoping Report incorrectly suggests that alternatives outside of the Corps’ existing authority can 

only be evaluated through preparation of a feasibility study.  See January 2009 Scoping Report at 38 (“Many of the 

alternatives suggested are outside the existing authority of the Corps and could not be implemented without 

additional congressional authority.  Suggestions that are outside the existing Corps authority may be considered by 

conducting a feasibility study and making appropriate recommendations to Congress for their authorization.”).  
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Wilderness Recreation and Tourism v. Morrison, 67 F.3d 723, 729 (9th Cir. 1995) (the range of 

alternatives that must be considered is determined by the nature and scope of the proposed 

action, and the greater the impacts and scope of the proposed action, the greater the range of 

alternatives that must be considered); see Sierra Club v. Espy, 38 F.3d 792, 803 (5th Cir. 1994) 

(the range of alternatives that must be considered in an environmental assessment decreases as 

the environmental impact of the proposed action becomes less and less substantial).  The range 

of alternatives considered is not sufficient if each alternative has the same end result.  State of 

California v. Block, 690 F.2d 753, 767 (9th Cir. 1982) (holding that an inadequate range of 

alternatives was considered where the end result of all eight alternatives evaluated was 

development of a substantial portion of wilderness). 

 

B. The Recommended Alternative Must Protect And Restore The Ecological 

Health Of The Apalachicola River and Bay And The Entire ACF System 

And Comply With Environmental Protection Laws 

 

The alternative recommended by the Draft EIS must comply with the national water resources 

policy established by Congress in 2007, the longstanding water resources federal objective to 

enhance the environment, and the full suite of federal laws and policies designed to protect the 

environment. 

 

In 2007, Congress established a new national policy that was immediately applicable to all water 

resources projects.  Of particular importance to the alternatives analysis in the Draft EIS is the 

new requirement that “all water resources projects” shall “protect[] and restor[e] the functions of 

natural systems and mitigate[e] any unavoidable damage to natural systems.”  33 U.S.C 1962-3 

(established by § 2031(a) of the Water Resources Development Act of 2007).   

 

Enhancement of the environment has been an important federal objective for water resources 

programs for decades.  Corps regulations in place since 1980 state that: 

 

“Laws, executive orders, and national policies promulgated in the past decade require 

that the quality of the environment be protected and, where possible, enhanced as the 

nation grows. . . .  Enhancement of the environment is an objective of Federal water 

resource programs to be considered in the planning, design, construction, and operation 

and maintenance of projects.  Opportunities for enhancement of the environment are 

sought through each of the above phases of project development.  Specific considerations 

may include, but are not limited to, actions to preserve or enhance critical habitat for 

fish and wildlife; maintain or enhance water quality; improve streamflow; 

preservation and restoration of certain cultural resources, and the preservation or 

creation of wetlands. 
 

33 C.F.R. § 236.4. (emphasis added).   
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Critically, the alternative ultimately recommended by the Draft EIS must also comply with the 

full suite of federal laws and policies designed to protect the environment.  These include, the 

Endangered Species Act, the Clean Water Act, the Safe Drinking Water Act, the Magnuson-

Stevens Fishery Conservation and Management Act, the Coastal Zone Management Act, and the 

new mitigation requirements applicable to Corps civil works projects that were established by § 

2036(a) of the Water Resources Development Act of 2007.  These new mitigation requirements 

must be satisfied, among other times, whenever the Corps will be recommending a project 

alternative in an EIS.  33 U.S.C. § 2283(d).  The recommended alternative must also comply 

with the strictures of Judge Paul A. Magnuson’s July 17, 2009, order. 

 

The alternative ultimately recommend by the Draft EIS must also comply with the Clean Water 

Act water quality certification requirements of Florida, Alabama, and Georgia.  This includes 

compliance with Florida’s strict instream flow protection requirements.   

 

C. Reasonable Alternatives That Must Be Considered 

 

Apalachicola Riverkeeper urges the Corps to fully and comprehensively consider an alternative 

that manages the ACF system to ensure the maintenance of ecologically sound instream flows 

that will protect and restore the chemical, physical, and biological integrity of the Apalachicola 

River and its floodplain, the Chattahoochee River, the Flint River, and the Apalachicola Bay; and 

will recover threatened and endangered species and species at risk in those waters.   

 

Apalachicola Riverkeeper further urges the Corps to fully consider the following 

recommendations to help implement this alternative (or as components of other alternatives): 

 

 Require that the appropriate ecologically sound instream flows be established jointly by 

the Administrator of the U.S. Environmental Protection Agency, the Director of the U.S. 

Fish and Wildlife Service, the Director of the National Oceanic and Atmospheric 

Administration, and the Director of the U.S. Geological Survey, in consultation with the 

National Academy of Sciences.  The ideal flow regime would be one that mimics the 

quantity, timing, and quality of flows prior to construction of the dams and reservoirs 

within the ACF system.  

 

 Impose restrictions on municipal water supply withdrawals that include:  (a) prohibiting 

individual withdrawals if such withdrawals individually or cumulatively will affect the 

ability to maintain the necessary instream flows; (b) prohibiting specific withdrawals 

unless the municipality utilizing the withdrawal has demonstrated that it has implemented 

an enforceable source water protection program that includes the protection of critical 

areas through such actions as the purchase of easements or lands and includes the 

enactment of regulations that promote low impact development; (c) prohibiting specific 

withdrawals unless the municipality utilizing the withdrawal has also demonstrated that it 

is utilizing water efficiently; and (d) prohibiting new or increased transfers of water into, 

out of, or between the ACF Basin and other watersheds or basins. 
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 Increase storage capacity by such things as dredging sediments captured by the Lakes; 

raising the top of the dams; and acquiring flood prone areas and reducing flood control; 

 

 Increase the percentage of water returned to the river (in a clean condition); 

 

 Require implementation of aggressive conservation measures that could reduce 

withdrawals and depletions from the ACF system. 

 

II. The Draft EIS Must Comprehensively Analyze the Direct, Indirect, and Cumulative 

Impacts of the Proposed Alternatives  

 

In comparing and analyzing potential alternatives, the Draft EIS must examine, among other 

things, the direct, indirect, and cumulative environmental impacts of a full range of alternatives, 

the conservation potential of those alternatives, and the means to mitigate adverse environmental 

impacts.  40 C.F.R. § 1502.16.  This assessment is essential for determining whether less 

environmentally damaging alternatives are available.   

 

The Draft EIS must provide “quantified or detailed information” on the impacts, including the 

cumulative impacts, so that the courts and the public can be assured that the Corps has taken the 

mandated hard look at the environmental consequences of the Project.  Neighbors of Cuddy 

Mountain v. U. S. Forest Service, 137 F.3d 1372, 1379 (9th Cir. 1998); Natural Resources 

Defense Council v. Callaway, 524 F.2d 79, 87 (2d Cir. 1975).  Critically, if information that is 

essential for making a reasoned choice among alternatives is not available, the Corps must obtain 

that information unless the costs of doing so would be “exorbitant.”  40 C.F.R. § 1502.22. 

 

Direct impacts are caused by the action and occur at the same time and place as the action.  

Indirect impacts are also caused by the action, but are later in time or farther removed from the 

location of the action.  40 C.F.R. § 1508.8.  Cumulative impacts are: 

 

“the impact on the environment which results from the incremental impact of the action 

when added to other past, present, and reasonably foreseeable future actions regardless of 

what agency (Federal or non-Federal) or person undertakes such other actions.  

Cumulative impacts can result from individually minor but collectively significant 

actions taking place over a period of time.”  

 

40 C.F.R. § 1508.7.  A cumulative impact analysis ensures that the agency will not “treat the 

identified environmental concern in a vacuum.”  Grand Canyon Trust v. FAA, 290 F.3d 339, 346 

(D.C. Cir. 2002).  

 

A meaningful analysis of cumulative impacts must identify:  
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(1) the area in which effects of the proposed project will be felt; (2) the impacts 

that are expected in that area from the proposed project; (3) other actions – past, 

present, and proposed, and reasonably foreseeable – that have had or are expected 

to have impacts in the same area; (4) the impacts or expected impacts from these 

other actions; and (5) the overall impact that can be expected if the individual 

impacts are allowed to accumulate. 

 

TOMAC, Taxpayers Of Michigan Against Casinos v. Norton, 435 F.3d 852 (D.C. Cir. 2006) 

(quoting Grand Canyon Trust, 290 F.3d at 345); Fritiofson v. Alexander, 772 F.2d 1225, 1245 

(5
th

 Cir. 1985) (holding this level of detail necessary even at the less detailed review stage of an 

Environmental Assessment).   

 

Where, as here, the project area encompasses entire river basins, the cumulative impacts analysis 

must analyze the cumulative effects of other projects in those river basins.  See, e.g., LaFlamme 

v. F.E.R.C., 852 F.2d 389, 401-02 (9th Cir. 1988); Natural Resources Defense Council v. 

Callaway, 524 F.2d 79, 94 (2d Cir. 1975).  This includes an analysis of the cumulative effects of 

federal, state, and private projects and actions.  The requirement to assess non-Federal actions is 

not “impossible to implement, unreasonable or oppressive:  one does not need control over 

private land to be able to assess the impact that activities on private land may have” on the 

project area.  Resources Ltd., Inc. v. Robertson, 35 F.3d F.3d 1300, 1306 (9th Cir. 1993). 

 

As CEQ has made clear, in situations like those in the ACF where the environment has already 

been greatly modified by human activities, it is not sufficient to compare the impacts of the 

proposed alternative against the current conditions.  Instead, the baseline must include a clear 

description of how the health of the resource has changed over time to determine whether 

additional stresses will push it over the edge.  Council on Environmental Quality, Considering 

Cumulative Effects Under the National Environmental Policy Act at 41 (January 1997).   

 

 A. Types Of Impacts That Must Be Analyzed 

 

It is critical that the Draft EIS analyze the direct, indirect, and cumulative impacts of proposed 

alternative management regimes on the: 

 

 Hydrology, channel morphology, stream flow (including deviations from the historical 

water levels, timing of freshwater flows, and natural flood pulse), and water quantity in 

the Apalachicola River and the ACF Basin; 

 Water quality, salinity levels, and nutrient composition in the Apalachicola River and 

Bay, and the ACF Basin; 

 Fish and wildlife in the Apalachicola River, Floodplain, and Bay,the ACF Basin, and the 

Gulf of Mexico including impacts to commercially and recreationally harvested species, 

and to affected migratory species throughout their ranges;  

 Species listed as threatened or endangered under the federal Endangered Species Act 

(including both impacts within the Apalachicola River and ACF Basin and population-
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wide impacts), and to areas designated as critical habitat under the federal Endangered 

Species Act in the Apalachicola River and ACF Basin;  

 Riverine and floodplain wetlands, including the Apalachicola River floodplain wetlands, 

and the Apalachicola River floodplain forests and sloughs; and 

 Marine fish and species and their habitat which require nutrients and fresh water from 

Apalachicola River and Bay to sustain their offshore Gulf ecosystem, otherwise known as 

the “Green River” effect.  

 

B. Actions that Must Be Evaluated In The Cumulative Impacts Analysis 

 

To comply with the cumulative impact assessment requirements, the Corps must analyze 

whether and how the proposed alternative management regimes could supplement, aggravate, or 

intensify the impacts of the following types of past, present, and reasonably foreseeable future 

actions throughout the entire ACF Basin:  

 

 Past, present, and reasonably foreseeable future water withdrawals from the 

Apalachicola, Chattahoochee, and Flint Rivers from Federal, non–Federal, and private 

projects and actions;   

 Past, present, and reasonably foreseeable future reservoir and dam operations; 

 Past navigational dredging activities (with particular emphasis on changes in channel 

morphology, water levels, and floodplain forests and wetlands); 

 Past, present, and reasonably foreseeable development, including commercial, residential, 

and road construction; 

 Reasonably foreseeable future changes in rainfall, water quantity, salinity, wetland losses, 

sea level rise, and storm events that will result from climate change. 

 Reasonably foreseeable future improvements in water conservation.   

 

 C. The Proper Baseline for Analyzing Cumulative Impacts 

 

In analyzing the cumulative effects of the activities discussed above, the Corps must define and 

utilize the historical flow conditions (pre-ACF Federal and pre-non-Federal dams and reservoirs) 

of the Apalachicola, Chattahoochee, and Flint rivers as the baseline, with particular attention to 

the historical flow regime of the Apalachicola River.  Divergence from the historical flow 

conditions in the ACF have resulted in significant adverse impacts to Apalachicola River and 

Bay.  As noted above, if this information is not currently available, the Corps must obtain this 

information unless the costs of doing so would be “exorbitant.”  40 C.F.R. § 1502.22.   

 

To establish the proper baseline, the Draft EIS should document and evaluate the historical 

changes in the ACF Basin with respect to the following indicators: 

 

 Historical flows (i.e., the pre-dam and reservoir flow regimes), including the amount, 

timing, and quality of flows in the ACF rivers; 

 Acres of river and floodplain wetlands lost; 
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 Acres of native upland habitats lost; 

 Miles of streambed lost or modified; 

 Changes in stream flows; 

 Changes in ground water elevations; 

 Changes in the concentrations of indicator water quality constituents; 

 Changes in the abundance, distribution, and diversity of indicator fish communities; and 

 Changes in rainfall, and reasonably foreseeable future changes; 

 

Apalachicola Riverkeeper refers the Corps to the pre-dam flows outlined in Attachment 1 to 

these comments (Attachment 1 was also provided with the March 15, 2009, Apalachicola 

Riverkeeper scoping comments).  The unimpaired flow data set should be calibrated to achieve a 

comparable representation of the pre-dam flows in Attachment 1 to ensure that it accurately 

reflects what would occur under natural conditions.   

 

To accurately analyze and understand the impacts to natural resources, consideration of rainfall 

must be included and appropriate compensation made for climatic changes.  Our evaluation of 

the relationship indicates that flows are significantly reduced even though the most recent 

droughts are no worse than the previous droughts.  This invalidates any justification for lowering 

minimum flows due to contentions that droughts are becoming more severe.   

 

Apalachicola Riverkeeper also urges the Corps to abandon its current methodology of calculating 

basin inflow, as that methodology does not accurately reflect inflows to the basin.   

 

III. The Draft EIS Should Be Subjected To Independent Peer Review 

 

Apalachicola Riverkeeper requests a peer review by the National Academy of Sciences for the 

Draft EIS and Water Control Manuals for the ACF Basin pursuant to 33 U.S.C. § 

2343(a)(3)(A)(iii).  The Corps’ plans for water control management for the ACF are clearly 

controversial as defined by the statute.  There “is a significant public dispute as to the size, 

nature, or effects of the project” and “there is a significant public dispute as to the economic or 

environmental costs or benefits of the project.”  Indeed, few projects are as controversial as the 

Corps’ decision regarding water control management within the ACF Basin.   

 

Apalachicola Riverkeeper requests that the Corps charge the National Academy of Sciences with 

reviewing and assessing, among other things: 

 

(1) The instream flows needed to protect and restore the chemical, physical, and biological 

integrity of the Apalachicola River and its floodplain, the Chattahoochee River, the Flint 

River, and the Apalachicola Bay; and the instream flows needed to recover threatened 

and endangered species and species at risk in those waters. 
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(2) The implications for the ecological integrity and health of the Apalachicola River and its 

floodplain, the Chattahoochee River, the Flint River, and the Apalachicola Bay under the 

water control plans being evaluated by the Corps;  

 

(3) The health and viability of the fish and wildlife resources within the Apalachicola River 

and its floodplain, the Chattahoochee River, the Flint River, and the Apalachicola Bay 

under the water control plans being evaluated by the Corps, including the flows and 

timing of those flows needed to ensure the health and viability of these fish and wildlife 

resources; 

 

(4) The effects on species listed as threatened or endangered under the federal Endangered 

Species Act, and the effects on Endangered Species Act designated critical habitat within 

the Apalachicola River and its floodplain under the water control plans being evaluated 

by the Corps; and 

 

(5) The effects of the various water control plans on the flood protection values of a healthy 

Apalachicola River floodplain. 

 

Thank you for the opportunity to provide comments.   

 

Sincerely,  

 

 
 

Dan Tonsmeire 

Riverkeeper 
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Attachment 1 

 

 

(Pre and Post Dam Flow Comparison Hydrographs) 

Flow Comparison
Apalachicola River at Chattahoochee, Florida

Pre-Dam             Post-Dam

1923-1955 
33-yr period before

filling of Lanier

1975-2007
33-yr period after 

filling of West Point
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Pre-Dam Flows
For Groups of Years Ranked by Average Annual Flow

 
 

Pre-Dam  Vs  Post-Dam

Annual Rainfall Unchanged 

10% LESS annual flow 

(30% LESS Apr-Aug flow)
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Pre-Dam  Vs  Post-Dam

Annual Rainfall Unchanged 

18% LESS annual flow 

(38% LESS Apr-Aug flow)

 
 

 

BASELINE FLOWS
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Greetings:
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Chades E. Bannister, Chairman
Shirley Fanning Lasseter, Distl"ict I

Bert Nasuti, District 2
Mike Beaudreau, District 3

Kevin Kenerly, District 4

December 22, 2009

Tetra Tech, Inc.

107 Saint Francis Street

Suite 1403

Mobile, AL 36602-9986

RE: Scope of Draft EIS for Updated Water Control Manual for ACF

Gwinnett County believes that the study should include alternatives that consider water supply at several

levels. An expanded scope will provide the most efficient use of limited public funds while also ensuring that

the Corps of Engineers will be prepared to implement the final determination regarding the use of ACF water,

regardless of the outcome.

In response to the request for comments on the scope of the Environmental Impact Statement for the

Apalachicola-Chattahoochee-Flint (ACF) Water Control Manual, enclosed is a letter from the Acting Director

of the Gwinnett County Department of Water Resources which lays out in detail Gwinnett County's support

for a broader scope than that proposed.

Board of Commissioners

75 Langley DI-ive • Lawrenceville, GA 30045-6900
I 770.822.7000· www.gwinnettcounty.com

~

Please feel free to contact me or staff of the Department of Water Resources if we can be of assistance.

S~e..-L ~.......-.--~
C~ter, Chairman II JJ:
Board of Commissioners

Enclosure

c: District Commissioners
Glenn Stephens
Col. Bryon Jorns/Mobile COE
Senator Isakson
Senator Chambliss
Congressman Linder
Congressman Johnson
Chick Kruatler/ARC
Pat Stevens/ARC
Jerry Griffin/ACCG
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49



Department of Water Resources

i 684 Winder Highway· Lawl-enceville, GA 30045-5012
~ 678.376.6700...H'www.gwinnettcounty.com

December 21,2009

Tetra Tech, Inc.
107 Saint Francis Street
Ste 1403
Mobile, AL 36602-9986

RE: Scope of Draft EIS for Updated Water Control Manuals for ACF

Dear Sir:

We believe that preparing an Environmental Impact Statement (EIS) for a Water Control
Manual for the Apalachicola-Chattahoochee-Flint River ("ACF") Basin must include water
supply analysis and that failure to consider alternatives for water supply, at several levels, is
unwise and a waste of limited public funds. The U.S. Army Corps of Engineers' (the "Corps")
EIS consideration must include alternatives, such as operations for water supply, even if
they are deemed to exceed the agency's jurisdiction. 40 C.F.R. § 1502.14(c). The EIS is
required to include alternatives that exceed the Corps' current authority because this
information may be useful to the President, to Congress, and to the pUblic in shaping policy
on a larger scale. See Natural Res. Defense Council, Inc. v. Morton, 458 F.2d 827, 836-37
(D.C. Cir. 1972). We set forth in this comment various alternatives which require study by
the Corps deemed necessary for compliance with the National Environmental Policy Act
("NEPA"). In addition, to the extent that the Corps anticipates obtaining a Biological Opinion
from the U.S. Fish and Wildlife Service ("FWS") in connection with its analysis, we offer
comment relative to that process as well.

1. Scope of NEPA

NEPA was enacted in 1969 to put an end to the practice of establishing environmental
policy "by default and inaction," and making major decisions "in small but steady increments"
that perpetuate the mistakes of the past. See Natural Resources Defense Council, Inc. v.
Morton, 458 F.2d 827, 836 (D.C. Cir 1972) (quoting S. Rep. No. 91-296, 91st Cong., 1st
Sess. (1969) p. 5). NEPA does this by requiring each federal agency to prepare an EIS
before undertaking any "major Federal action[] significantly affecting the quality of the
human environment." 42 U.S.C. § 4332(C). An EIS is a "detailed statement by the
responsible official" of an agency that discusses the environmental impact of the proposed
action, adverse environmental effects, alternatives to the proposed action, "the relationship
between local short-term uses of man's environment and the maintenance and
enhancement of long-term productivity," and "any irreversible or irretrievable commitments
of resources which would be involved in the proposed action should it be implemented."
See 42 U.S.C. § 4332(C). "[BlY focusing the agency's attention on the environmental
consequences of a proposed project," the requirement to prepare an EIS "ensures that
important effects will not be overlooked or underestimated only to be discovered after
resources have been committed or the die otherwise cast." Robertson v. Methow Valley
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Citizens Council, 490 U.S. 332, 349 (1989). The EIS also serves a larger informational role,
however, by providing a springboard for public comment. Id.

NEPA also created the Council on Environmental Quality (CEQ) and directed it to
promulgate regulations applicable to all federal agencies. The CEQ regulations are found at
40 C.F.R. Parts 1500 to 1518. Federal Regulations at 40 C.F.R. § 1502.14 represent the
heart of the environmental impact statement. Based on the information and analysis
presented in the section on the Affected Environment (Sec. 1502.15) and the Environmental
Consequences (Sec. 1502.16), an EIS should present the environmental impacts of the
proposal and the alternatives in comparative form, thus sharply defining the issues and
providing a clear basis for choice among options by the decision maker and the pUblic.
Pursuant to this section agencies shall:

(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for
alternatives which were eliminated from detailed study, briefly discuss the
reasons for their having been eliminated.

(b) Devote substantial treatment to each alternative considered in detail including the
proposed action so that reviewers may evaluate their comparative merits.

(c) Include reasonable alternatives not within the jurisdiction of the lead agency.
(d) Include the alternative of no action.
(e) Identify the agency's preferred alternative or alternatives, if one or more exists, in

the draft statement and identify such alternative in the final statement unless
another law prohibits the expression of such a preference.

(f) Include appropriate mitigation measures not already included in the proposed
action or alternatives.

The regulation at 40 C.F.R. § 1502 (c), properly applied, requires the Corps to include water
supply at and above current uses in its EIS, particularly since the historical practice has
been to support this water supply use.

2. Alternatives Required by NEPA to be Considered

As the Corps is certainly aware, the authority for water sup'ply from Lake Lanier is currently
the subject of litigation. Although a July 17, 2009 decision 10f the U.S. District Court for the
Middle District of Florida (Magnuson, J.), sitting as a Multidistrict Litigation ("MDL") Court,
determined that water supply was not authorized for the rel~ervoir, that decision is currently
under appeal to the U.S. Court of Appeals for the Eleventh Circuit. Gwinnett County
maintains that it is entitled to water supply from the reservbir under multiple theories, some

I

of which were not addressed by the Court. Thus, GWinnet~ County challenges the Corps'
decision to omit water supply study in the current EIS pr0gess. See Notice of Intent To
Revise Scope of Draft Environmental Impact Statement for Updating the Water Control
Manuals for the Apalachicola-Chattahoochee-Flint River ~asin To Account for Federal
District Court Ruling, 74 Fed. Reg. 59,965, 59,966 (Nov. 1/9,2009).

I

Given the requirement that the Corps study alternatives e~en where they exceed its
jurisdiction, 40 C.F.R. § 1502.14(c), to omit water supply from consideration, especially
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given the historical usage of Lake Lanier for this purpose, is a serious flaw in the EIS
process which would warrant vacatur if perpetuated. At minimum then, the Corps should
study whether and to what extent water supply impacts reservoir operations at various levels
to accommodate whatever ruling may ultimately issue in the pending litigation. We would
support a Corps' EIS for the Water Control Plan for the ACF Basin which includes water
supply at the current levels as one alternative. Other water supply alternatives which should
be studied would be what the Corps specified in its public notice-water supply being
provided to Buford and Gainesville (10 mgd) with the off-peak flow at 600efs-as well as
water supply being authorized at the level of yield for the year 2035 found in the
Metropolitan North Georgia Water Planning District's Water Conservation and Water Supply
Plan of 2009. We believe that studying all of these alternatives would inform the Corps as to
possible outcomes of the appeal of the MDL Court's JUly 17, 2009 Order. In addition we
believe that being informed as to these alternatives would position the Corps to embrace not
only any litigation outcome, but also any negotiated water allocation that the three states
might agree to, or, any authorization for water supply use from the reservoirs that might be
approved by the United States Congress. In our opinion to do otherwise is wasteful and
does not prepare the Corps for any outcome other than water supply not being an
authorized purpose for Buford Dam and Lake Lanier, and violatesNEPA for failure to
consider all reasonable alternatives, regardless of whether they are deemed currently within
the scope of the Corps' jurisdiction.

In addition to the foregoing water supply issues which require study, there are many
alternatives for the Corps to consider in scoping its operations to address interests of
stakeholders in the ACF Basin. For instance, raising the pool of Lake Lanier by two
feet, from 1071' to 1073,' would increase the amount of conservation storage at Lake Lanier
by almost 10%. The lake has actually seen that type of additional volume given the recent
extraordinary rains, without any ill effects to other Corps operatiolls. A similar strategy for
increasing system storage would be to reduce the "winter drawdown" at West Point Dam.
The Corps could also consider refurbishing Jim Woodruff Lock and Dam to increase the
"head limit" for this facility; this is a structural issue that caused the Corps to waste a
substantial amount of water that could otherwise have been preserved in storage during the
height of the drought.

Moreover, if the Corps' objective is to protect threatened and endangered species, the
Corps should broaden the scope of the EIS to address the root cause of the problems
alleged to be confronting them. The construction of Jim Woodruff Dam and the Corps'
historical maintenance of the Apalachicola River channel have significantly affected the
habitat available for the federally-listed species by deepening and widening the river channel
and by the deposition of dredged material in the floodplain. For example, the lowering of the
bed of the Apalachicola River at RM 105.5 that has occurred as a result of the mere
presence of the dam has 40 times greater impact on the elevation of the water at that
location than does the total consumptive water use of the metropolitan Atlanta area.
Whereas dredging and scour at RM 105.5 have reduced the stage of the river at this point
by about 5 feet, metro-area withdrawals lower it by about 2 inches. Thus, as an alternative
to using the ACF Basin's scarce water resources to mitigate a problem caused by the
degraded condition of the river bed, the Corps might consider fixing the riverbed below
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Woodruff Dam. See West/ands Water Dist. v. U.S. Dep't of Interior, 376 F.3d 853,863 (9th
Cir. 2004) (affirming the Department of Interior's EIS in the context of reservoir management
where it included "the use of non-flow measures, such as the mechanical removal of
vegetation on the banks, the reshaping of the riverbed and banks, and the placement of
appropriately sized gravel, to promote and sustain natural salmonid production" as aspects
of various alternatives).

Similarly, Swift Slough is threatened by a combination of channel incising and sedimentation
caused by numerous factors having little or nothing to do with reservoir operations or water
withdrawals. The Corps should consider addressing these issues through targeted dredging
or by pumping water into the slough. It should also consider ways to address the enormous
diversion of flow into the Chipola Cutoff immediately upstream of Swift Slough. The Chipola
Cutoff is claiming an ever-increasing share of the mainstream of the river, now up to 40%.
The effect of this diversion on the stage of the river at the head of Swift Slough is far greater
than any effect caused by the operation of the reservoirs on the Chattahoochee River.
Therefore the Corps should study alternatives to address these perceived problems.

Other alternatives need to be explored to address any salinity issues that might exist in
Apalachicola Bay. To the extent salinity impacts the species, the root cause of any impact
and any consequent mitigation needs to be determined. The Corps should study the effect
of Sikes Cut in particular. Sikes Cut is the man-made navigation channel that was cut
through St. George Island, the barrier island that separates the bay from the Gulf of Mexico.
The cut allows salt water to pour into the bay on a continuous basis. Although additional
analysis is needed, Sikes Cut likely has a far greater impact on salinity in the bay than any
minor effect of flows due to reservoir operations. The Corps should study the effect that
Sikes Cut is having on Apalachicola Bay and any alternatives that could mitigate this effect if
required.

In sum, many alternative not presently presented in the EIS process, or purposefully omitted
such as water supply, deserve and demand study by the Corps if it is to fulfill its NEPA
responsibilities.

3. Selection of an Appropriate Environmental Baseline for any Biological Opinion.

In anticipation that the Corps may seek to obtain a Biological Opinion relative to its EIS
strategy, given the history of the litigation in the MOL Court, we note that the Corps may not
employ deference to a determination by another agency which it knows to be flawed. In two
prior Biological Opinions issued in conjunction with ACF Basin operations, the FWS utilized
an improper baseline for purposes of its analysis. In this regard, the environmental baseline
which should be studied is the current status of the listed species and critical habitat, as it
has been affected by all prior actions. The environmental baseline provides the without­
action status, which FWS must compare to the future status of the species, taking into
consideration the effects of the action together with any "cumulative effects." 50 C.F.R.
§ 402.14(g) and (h). If the species' status would be improved by the proposed action in
comparison to the environmental baseline, then the action is considered "beneficiaL" If the
species' status would be diminished in comparison to the environmental baseline, however,
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then the action is considered "adverse." Because the effects of the action are measured
against the environmental baseline, it should be readily apparent that the baseline is often
the difference between "take" and "no take."

In its prior analysis, FWS used hydrological modeling to compare flows produced by the
existing RIOP to what it called a "baseline" consisting of the actual flows produced by
reservoir operations from 1975 to 2007 (the "Regulated Condition"). The decision to use the
Regulated Condition from 1975 to 2007 as the baseline for this comparison is unlawful and
arbitrary, however. The Regulated Condition cannot be used as the baseline because the
Regulated Condition is the result of numerous discretionary actions by the Corp$ related to
historic reservoir operations. Another reason that the Regulated Condition cannbt be used
to measure the effects of the RIOP is that it is impossible to associate the Regul~ted
Condition from 1975 to 2007 with anyone operating plan. The Corps modified its
operations many times, in many ways, during those years.

As a result of using the wrong environmental baseline to evaluate the RIOP, F\NS confused
natural mortality-mortality that would have occurred in the run-of-river conditi0'1i without any
reservoir regulation-with "take" caused by the RIOP. Based on that error, FWf$ imposed
conditions requiring the Corps to minimize alleged take it did not cause. The rum-of-river
flow regime is the operating plan in which all dams and physical channel modifidations are
assumed to remain in place, but where the reservoirs are not operated to control; the flow of
water. In other words, the run-of-river flow regime is what the Apalachicola Riv~r would look
like if the Corps simply "turned off' the reservoirs and let the river flow without regulation.
The Eighth Circuit affirmed the use of the run-of-river flow regime as the baseline in In re:
Operation of the Missouri River Sys. Litig., 421 F.3d at 632. The Ninth Circuit r~quired the
use of run-of-river as the environmental baseline in National Wildlife Federation Iv. National
Marine Fisheries Service. See 524 F.3d at 928-931 (holding that NOAA Fisheri~S committed
legal error by inclUding discretionary reservoir operations in the baseline flow re~ime).

If, and to the extent that, the Corps should seek to obtain a Biological Opinion frqm FWS in
connection with its EIS analysis, or for purposes of study of any operational strategy derived
therefrom, we urge the Corps to insist that FWS construct hydrological modeling utilizing a
run-of-river flow regime so as not to draw improper inferences regarding alleged take of any
currently listed endangered or threatened species, which the Corps has not caused, so as to
avoid imposing unnecessary conditions to remedy such perceived take and we urge the
Corps to disregard any such conditions based on an erroneous baseline in connection with
the development of its Water Control Manual for its reservoir operations.
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If you need additional information, please contact me or our Department of Water
Resources staff.

Sincerely,

C: Chairman
District Commissioners
Glenn Stephens
Col. Byron Jorns/Mobile COE
Senator Isakson
Senator Chambliss
Congressman Linder
Congressman Henry C. Johnson, Jr.
Chick Kruatler/ARC
Pat Stevens/ARC
Jerry Griffin/ACCG
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 “ Dedicated to the preservation of Lake Sidney Lanier” 
Since 1960 

 
 
January 2, 2010 
 
 
Tetra Tech, Inc. 
107 Saint Francis Street 
Ste. 1403 
Mobile, AL 36602-9986 
 
   RE: Comments regarding update of ACF Water Control Plan 
 
Dear Sir or Madam: 

Thank you for the opportunity to comment as part of the Corps of Engineers’ 
(“Corps”) revision of the Water Control Plan (“WCP”) for the Apalachicola-
Chattahoochee-Flint River (“ACF”) system.  The Lake Lanier Association 
(“Association”) previously submitted scoping comments via its letter of November 20, 
2008, a copy of which accompanies this letter.  Please consider the contents of this letter 
in addition to those in our previous correspondence.  

 
Recreation is an Authorized Purpose of Lake Lanier 

We understand that the scoping process has been re-opened due to Judge 
Magnuson’s Memorandum and Order of July, 2009 in the Tri-State Water Rights 
Litigation.  But, while Judge Magnuson ruled that water supply storage is not an 
authorized purpose of Lake Lanier, recreation has always been and remains today an 
authorized purpose.  The Corps has always considered recreation an authorized purpose, 
and Judge Magnuson explicitly and deliberately left this premise intact in his Phase 1 
decision.   
 
Augmentation Flows are Not Required by the Endangered Species Act 

During the 2006-2007 drought, Lake Lanier became the sole source of 
augmentation flows to maintain the 5000 cfs required minimum flow at the 
Chattahoochee Gage.  Augmentation releases from Lanier’s storage during late summer 
and fall of 2007 at times amounted to two to three times the basin inflow of the entire 
ACF.  Lake Lanier alone cannot provide enough water to be the sole source of 
augmentation flows to meet the Apalachicola River required minimum flow under such 
circumstances without being depleted.   

 
As addressed in our previous comment letter and in the Association’s Motion for 

Summary Judgment in Phase 2 of the Tri-State litigation, the Endangered Species Act 
(“ESA”) does not require the Corps to augment Apalachicola River flows above run-of-

LAKE LANIER ASSOCIATION, INC. 
 
615-F Oak Street • Suite 100 
Gainesville, GA 30501 
(770) 503-7757 
www.lakelanier.org 
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the-river levels using Lake Lanier storage.  This is because nature herself - not 
discretionary Corps operations - is the cause of any harm to the species resulting from 
low ACF flows.  However, the Corps is obligated even during severe droughts to support 
the ACF facilities’ legally-recognized benefits, including recreation. 

 
The Fish and Wildlife Service (“Service”) and the Corps used the wrong 

environmental baseline in determining what flow levels are required in the Apalachicola 
for protected species under the ESA.  The correct baseline is run-of-river flows, which by 
definition do not consist of augmentation flows from Lake Lanier.  Therefore, although 
we fully support the laudatory goal of the ESA, augmentation flows that 
disproportionately affect Lake Lanier are not required by the ESA and should not be 
imposed by the new WCP. 
 
Alternative Means of Remediating Apalachicola River Issues Should be Examined 

A fundamental flaw of the ACF system is that the Flint River has never been 
dammed, as originally contemplated by the Corps.  This single factor has removed a 
significant portion of the water storage and flow control the Corps originally 
contemplated for meeting demands within the ACF system.  The Association opposes 
using the Revised Interim Operations Plan (“RIOP”) as the basis for a new WCP because 
it relies solely on augmentation flows as the solution to the concerns the Corps and the 
Service have identified in the Apalachicola River and its environs.  The most 
fundamental problem with this solution is that it depends on augmentation flows from 
Lanier, which has the smallest drainage basin of any ACF reservoir, without regard to 
other causes of the problems in the Apalachicola basin itself.   
 

As reflected in the Service’s RIOP Biological Opinion, among the causes of 
concerns in the Apalachicola are channel incising and widening, diversions of as much as 
40% of the Apalachicola’s flow to the Chipola Cutoff, and increased Apalachicola Bay 
salinity caused by Sikes Cut.  The net result is to subject Lake Lanier, the source of 65% 
of the ACF system’s storage capacity, to the risk of being drawn down significantly, 
especially in times of severe and prolonged drought, with no relief through eliminating or 
minimizing the actual causes themselves.  This is a slippery slope of gradually-increasing 
future augmentation demands that could eventually render Lake Lanier physically 
incapable of meeting its authorized purpose of recreation - much less supporting 
downstream demands or Georgia’s need for water supply storage. 
 

In recognition of the vital importance of recreation to the lives and livelihoods of 
the people and businesses whose interests the Association represents, we believe it is 
imperative that the Corps, in appropriate consultation with Service, examine in detail all 
alternative means of mitigating the ACF system’s reliance on Lake Lanier as the solution 
for the system’s problems - for which Lanier was neither designed nor intended.  It is 
extremely important to our constituents that Lanier’s water level be maintained as high as 
possible while supporting other authorized purposes, and that severe draw-downs – 
especially below 1060 MSL – be avoided to the maximum extent possible.  We believe 
significant improvements can be made in these regards, if the Corps will take the time to 
genuinely investigate and implement alternative remediation measures.   
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Specific Requests for the New WCP 

We request that the new WCP include remediation measures, including those 
mentioned above, as opposed to relying solely on augmentation flows as the solution to 
the system’s problems.  We hope to see a new WCP that keeps Lanier’s water levels as 
high as possible and minimizes draw-downs in times of severe and extended drought 
while meeting all legitimate downstream demands.  To accomplish this, we request the 
following of the Corps in its creation of the new WCP: 

(a) it not use the RIOP as the presumptive basis for the new WCP;   
(b) it review and analyze: 

(i) all comments submitted by the Association; and  
(ii)  alternative operations for severe and multi-year drought events to 

minimize draw-downs of Lake Lanier; and 
(iii)  mitigation factors as alternatives to minimum flows for support of 

threatened and endangered species, including: 
(1) remediating the Apalachicola River channel, 
(2) modifying or closing flows in the Chipola Cutoff, and  
(3) modifying or closing Sikes Cut; and 

(iv) alternatives to the following provisions of the RIOP: 
(1) required minimum flows of 5,000/4,500 cfs and existing 

trigger criteria, 
(2) prescribed storage/release thresholds,  
(3) determining minimum flows based on composite storage 

zones and “basin inflow,”  
(4) rise rates and fall rates,  
(5) minimum seasonal flows and begin/end dates (e.g., for 

spring spawning), and 
(6) percent of Basin Inflow available for storage; and 

(c) it model such proposals and alternatives where possible, and include in its 
Record of Decision for the new WCP a thorough explanation of its 
modeling and analysis of such proposals and alternatives as well as its 
reasons for accepting or rejecting them. 

We appreciate the Corps’ consideration of these recommendations, and look 
forward to working with it to finalize a much-needed new WCP that will benefit all 
stakeholders in the ACF system. 

 
Yours truly, 

 
Val Perry 
Executive Vice-President 
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LAKE LANIER ASSOCIATION, INC.

615-F Oak Street • Suite 100
Gainesville, GA 30501
(770) 503-7757
www.lakelanier.org

November 20, 2008

Colonel Byron G. lorns
District Commander
U.S. Army Corps of Engineers
Mobile District
107 Saint Francis Street
Suite 1403
Mobile, AL 36602-9986

RE: Comments regarding the updated Water Control Plan

Dear Colonel lorns:
Thank you for the opportunity to comment as part of the Corps' revision of the Water

Control Plan ("WCP") for the ACF system. Please consider the contents of this letter as comments
from the approximately 4,000 individuals and businesses represented by the Lake Lanier
Association.

The Lanier Regional Economy Must Be Preserved

A regional economy of more than $5.5 billion has grown up since the 1950's around Lake
Lanier. The lives and livelihoods of thousands of people are tied to maintaining Lake Lanier at a
water level that supports the lake-based economy that has become the lifeblood of the region
surrounding Lanier. The operations that the Corps defines in its new WCP must be designed to
preserve and protect that economy and the people whose lives depend on it by maintaining the
highest possible water level in the Lake. The comments in this letter address ways in which we
bp.lieve the Corps should design its WCP to safeguard and maximize the benefits Congress
intended through the construction of Buford Dam and the resulting creation of Lake Lanier.

Institute Lake Lanier-Specific Management Triggers

The Revised Interim Operating Plan ("RIOP") currently in place contains no Lake Lanier­
specific trigger points for storing or releasing water. It is possible for the composite storage level of
all reservoirs to be in Zone 3 or even higher while Lanier is still in Zone 4 due to its much slower
refill rate. Downstream reservoirs not only naturally refill much more rapidly than Lanier, they do
so even more quickly when rainfall is greater in the ACF watershed south of Buford Dam than
north of it. This makes it not only possible but highly probable that the other ACF reservoirs will
recover fully while Lanier is still as low as Zone 4, as has happened through much of2008. The
RIOP provides for specialized management of West Point Lake and Lake Walter F. George by
allowing temporary storage above the winter pool rule curve under certain conditions. The new
WCP should incorporate specialized provisions for managing Lake Lanier that reflect its distinctive
characteristics and management needs. Without them, Lake Lanier is destined to be

"Dedicated to the preservation ofLake Sidney Lanier"
Since 1960
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disproportionately impacted by draw-downs for downstream management, without an ability to
remain near full pool or to refill.

We request that the new WCP include provisions that will allow the retention of basin
inflow above Buford Dam to the maximum extent possible under all conditions. The purpose of
this is to allow Lake Lanier to realize the benefits intended for it under the original authorizing
legislation by remaining at or near full pool whenever possible. This can best be accomplished with
Lake Lanier-specific management triggers that are independent of the triggers for the entire ACF
system. We request that the new WCP incorporate Lake Lanier-specific management triggers that
wjll maximize water storage in Lake Lanier when it falls below Zone 1 and allow the Corps to
store a higher percentage of basin inflow above Buford Dam when composite storage is in Zones 2,
3, and 4. We recognize that Lanier-specific triggers would need to be coordinated with triggers for
the rest of the system, but the triggers in the RIOP clearly fail to accommodate Lake Lanier's
unique disproportion of storage volume and drainage area in comparison to the other reservoirs in
the ACF.

We also maintain that the Endangered Species Act ("ESA") does not require the Corps to
augment flows from storage purely for protection of the listed species when basin inflows fall
below 5,000 cfs at the Chattahoochee Gage - because nature herself is the cause of the low ACF
flows, not the Corps. During droughts, the Corps is obligated to augment flows using storage in
Lanier to realize the ACF facilities' legally-recognized benefits (including recreation, water supply,
and hydropower). But augmentation flows purely to meet the arbitrary 5,000 cfs MRF are not
mandated by the ESA.

Nonetheless, we recognize that the Corps does not concur with our opinion. In light of
that, it has become obvious that the new WCP needs to be designed for Lanier to be able to refill as
qlJickly as possible to recover from MRF augmentation flows and be able to sustain its intended
benefits, including recreation and the economy that is dependent on that industry. In order to
accomplish that, we request that the Corps incorporate in the new WCP a Lake Lanier-specific
trigger to disengage Lanier as a source of MRF augmentation, from the point at which Lanier's
level declines to Action Zone 3 until it returns to the top of Action Zone 2.

Alternatively, and at a minimum, we would request that the Corps set a trigger at the
existing Lanier Water Access Limited level of 1060 MSL. As recognized on page 10 of the 1989
draft WCP, "The level at which severe impacts are observed on all aspects of recreational
activities is called the Water Access Limited Level (WAL). At this point all or almost all boat
ramps will be out of service, all swimming beaches will be unusable, major navigation
hazards occur, channels to marinas are impassable and/or wet slips must be relocated, and a
majority of private boat docks are unusable. Additionally, distance and bottom surfaces
between water line and normal shoreline at established recreation areas makes water nearly
inaccessible."

As our members have experienced over the last two years, at a level of 1060 severe
economic impacts occur as a result of the recreational impacts predicted by the draft WCP. When
Lanier's level declines to the top of Action Zone 3 and further to the level of the WAL, these
impacts reach drastic proportions and amount to tens of millions of dollars in direct recreational
revenues alone. According to a recent assessment by the Marine Trade Association of Metro
Atlanta (attached for your review), gross annual year-over-year Lanier boat sales revenues have
fallen between $50,000,000 and $70,000,000 dollars, largely as a result of low water levels. The
impact on Lake Lanier real estate investment values is potentially many times this dollar amount.
The effect on the local economy is devastating. We therefore request that the Corps include a
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Lanier-specific trigger to reduce discharges from Buford Dam to the Atlanta metro water supply
and quality minimum of 650 cfs whenever these water levels are reached.

We understand that, due to the Corps' operations downstream, structural design limitations
may affect the Corps' ability to use such a trigger under certain circumstances. Should the
structural design limits of the ACF facilities be inadequate to accommodate this trigger, we would
request that the Corps invest in whatever infrastructure changes are necessary to support it.

Full Pool Level

We request that the WCP provide for a Lanier full pool level of 1073 MSL, instead of the
current level of 1071 MSL. This operational change was originally proposed by the Lake Lanier
Association in our letter of January 9, 2007 (attached). We further request that the new WCP
provide for this full pool level throughout the year, rather than only during the summer season.
Lake Lanier was designed with a substantial flood control capacity that greatly exceeds any
demand that has ever been put on it. In the 21 st century, weather prediction capability greatly
exceeds what was available when Buford Dam was constructed in the 1950's. As a result, the
Corps is able to monitor changing weather and manage the flood control capabilities of the system
so well that there is no purpose served in lowering the full pool level to 1070 from October through
April. The importance of this is heightened in times of drought, when basin inflow to refill Lanier
can be severely reduced. There is no longer any reason to drop Lanier's level during the "non­
summer" months.

Eliminate Maintenance of a Navigation Channel as a Corps Operation

We request that navigation be abandoned as a function of the Corps' ACF operations. The
Corps' studies have shown that dredging to maintain the required 9-foot channel is not only
extremely impractical and costly but directly detrimental to the threatened and endangered species
in the Apalachicola River and its environs. The result is a damaged river system that puts
additional pressure on upstream resources such as Lake Lanier to compensate for the deteriorating
riverbed and deleterious effects on habitat. The state of Florida has refused for a number of years
to grant a permit to the Corps for depositing dredged material. Modern-day transportation has
reduced the use of the ACF for that purpose to a trickle. Maintaining a navigation channel is an
ar.achronism that should be eliminated from the Corps' operations of the ACF.

Adopt a Permanent Water Quality Minimum Flow of 650 cfs at Peachtree Creek

We request that, in times of drought and when water quality standards can be maintained,
the minimum water quality flows required at Peachtree Creek be reduced from 750 cfs to 650 cfs.
The Corps has already granted this flow reduction twice in 2008, based on water quality data and
assurances from the Georgia Environmental Protection Division. We endorse this reduction as a
permanent feature of the WCP, subject to changing water quality requirements.

Modify the mop if it is to be Used as a Basis for the WCP

Lake Lanier is at its lowest point in history for this time of year, and the Corps projects it
to fall to its lowest level in history in early December, 2008. Currently, the water flowing into the
Lake from the Chattahoochee and Chestatee rivers is running at the third percentile, and both rivers
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have been flowing at or near their record lows for much of2008. All of this paints a bleak picture
for Lake Lanier in the coming months. That picture is made even bleaker by a number of the
provisions of the RIOP implemented on June 1 of this year.

We believe a number of the changes in Corps operations since the inception of the lOP in
2006 are severely detrimental to Lake Lanier and the interests of our members. In particular, the
LLA is concerned that a number of features of the RIOP that are deleterious to Lake Lanier will
form the basis for revisions to the WCP. From 1989 until 2006, the Corps operated the ACF
according to its draft WCP of 1989. That plan generally ensured that Lake Lanier would refill to
the maximum extent possible by June 1 every year. The series of Interim Operating Plans
instituted in 2006 dramatically changed the focus of the Corps' ACF operations by subjugating the
refilling of Lanier to downstream concerns, many of which were not authorized purposes or
intended benefits of the construction of Buford Dam. We wish to express our opposition to
utilizing those provisions (embodied in what is now the RIOP) as the basis for revisions to the
WCP, as more specifically detailed in the comments denoted by bullet points below.

• Minimum Discharge
The RIOP requires minimum releases equal to or greater than basin inflow (BI) under

many conditions, and minimum releases of greater than 50% ofBI under virtually all but the
highest BI levels. This contrasts with the statement on page 2 of the RIOP proposal that, "Except
when basin inflow is less than 5,000 cfs, the minimum releases are not required to exceed basin
inflow" (emphasis added). Requiring releases to at least equal BI provides no opportunity for
refilling of reservoirs, and this provision applies in all but the months of December through
February. Limiting storage to substantially less than 50% ofBI under all but the highest BI levels
seems to unnecessarily restrict the ability of the reservoirs, and especially Lake Lanier, to recover
or at least stabilize in times of drought.

We question the need for such high minimum releases, because they appear to create an
unnecessary risk of preventing the reservoirs - and especially Lake Lanier - from refilling not only
in drought conditions but even when BI is relatively plentiful. We also question allowing the
highest rate of storage only when BI reaches 39,000 cfs in Zone 3, especially when the BI level for
such storage in Zones 1 and 2 is 34,000 cfs. The Lake Lanier Association requests that the new
WCP be designed to allow storage of a much greater percentage of available BI in all Zones, in
order to ensure that Lake Lanier will remain at or near the top of its conservation pool whenever
possible and refill as quickly as possible.

The statement on page 2 of the RIOP proposal also underscores the Corps' failure to
reduce the minimum required flow of 5,000 cfs except under conditions in which Lake Lanier will
already be well down into Zone 4. Because Lake Lanier contains the vast majority of all storage in
the system, composite storage is likely to reach Zone 4 (or the Drought Zone) only if Lake Lanier
is already in Zone 4. Because Lake Lanier refills so slowly, it may well remain in Zone 4 long after
the composite storage level reaches higher Zones, a condition that exists today. Lake Lanier got
into this situation in part because of the requirement of a minimum flow of 5,000 cfs under the
original lOP. The EDO wisely allowed for a reduction in the minimum required flow, and while
the RIOP does include the option of a minimum flow of 4,500 cfs when composite storage is in the
Drought Zone, the new WCP should incorporate an even lower minimum required flow that is
based on the actual requirements for realizing the original intended benefits of the system's
facilities. If the system is going to be managed without specific provisions that reflect the unique
needs of Lake Lanier (addressed below), then the WCP should include at least the option of
implementing that minimum required flow in higher composite storage Zones. Without that
flexibility, Lake Lanier will almost certainly be disproportionately impacted in drought situations
in order to meet the current minimum required flow.
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• Drought Contingency Operations
The RIOP created a new Composite Storage Zone category called a Drought Zone. The

Corps calculates the Drought Zone as "roughly" the equivalent of water in the Inactive Zones for
each of the reservoirs in the ACF system plus the water in Zone 4 of Lake Lanier. There has been
no explanation of why the Corps believes there is a need for the Drought Zone. According to the
Corps' own projections, if the RIOP had been in place during 2007, the composite storage levels of
all the reservoirs would have entered the proposed Drought Zone for only a two-week period in
November, 2007. Even though the Drought Plan would have been in effect after the composite
level entered Zone 4, there would have been no decrease in the minimum required flow except for
that two-week period. Thus, the implementation of the proposed Drought Contingency Operations
provisions would have accomplished little or nothing to prevent Lake Lanier from reaching its
lowest point in history on December 26, 2007.

It appears that the only reason for the existence of the Drought Zone is to relieve the Corps
from having to acknowledge that an exceptional drought exists at much higher composite storage
levels, and thereby from reducing flows below 5,000 cfs even in the face of the worst drought on
record in Georgia. The net goal would appear to be to avoid invoking the relief theoretically
afforded in the Drought Zone by setting the trigger so low that composite storage will almost
always remain above it. The truth of this is demonstrated by the fact that Lanier would have been
in the Drought Zone under the RIOP for only about two weeks, despite its having endured the
worst drought in ACF recorded history. This provision of the RIOP also reduces the potential for
composite storage to rise above Zone 4, and does virtually nothing to ameliorate depleted storage
conditions upstream in times of drought. We therefore request that the Drought Contingency
Operations be implemented at a higher composite storage level, at least at the top of Zone 4, and
remain in effect until composite storage returns to the top of Zone 3. We also request that the
Corps eliminate the RIOP's seasonal storage limitations and minimum flow thresholds in the new
WCP.

• Maximum Fall Rate
The now-defunct EDO plan suspended the rate at which river stage (and the reservoir

discharges that control river stage) could be reduced. However, the RIOP reinstated the original
down-ramping rate ("fall rate") provisions except when composite storage level falls to Zone 4 and
the Drought Contingency Operation is implemented. The fall rates were a major factor in the
excessive depletion of water in Lake Lanier in 2007, and reinstating them threatens to repeat the
same disastrous result. Neither the Corps nor the Fish and Wildlife Service has demonstrated
science justifying these fall rates. The listed mussels and Gulf sturgeon evolved and presumably
thrived prior to the creation of any of the Corps' ACF facilities. At that time, the rise and fall of the
rivers were essentially uncontrolled, and the rapidity at which water levels rose and fell were far
greater than the effects under either the RIOP. Common sense would suggest that since the species
evolved and thrived with uncontrolled fall rates, artificially restricting fall rates is not essential­
and may be counterproductive - to their continued well-being. Managing outflows to control
flooding is one thing, but the proposed fall rates are a separate and distinct set of controls that is not
supported and should not be included in the new WCP. The RIOP provision for a fall rate of
0.25/ft/day in the Drought Zone is a completely unnecessary and inadvisable step that drains the
reservoirs without any discernible benefit, and should not be included in the new WCP.

• Apalachicola Minimum Required Flow
Primarily, we are concerned about operations during droughts. In this regard, the RIOP

focuses on the 5,000 cfs Minimum Required Flow (MRF) at the Chattahoochee Gage. During the
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fall and winter of2007, Lake Lanier's level was precipitously reduced at a rate greater than 4,000
cfs specifically to achieve this minimum flow. We believe the MRF was created arbitrarily by the
Corps to support, in the wording of the WCP, "downstream industrial users." (See, 1989 draft WCP
at 12.) There are no "industrial users" downstream of JWLD that are authorized purposes of the
ACF or that provide intended benefits as established by the River and Harbor Acts of 1945 and
1946 or the Flood Control Act of 1944. In the fall of2007, a Corps spokesman suggested that the
5,000 cfs was initially established to accommodate Plant Scholtz, a coal-fired power plant owned
by Southern Company. It should be noted that, as a non-hydroelectric plant, Scholz was not an
intended beneficiary of the construction of the ACF facilities. Yet even accepting the proposition
that Plant Scholz should be accommodated, Southern Company has publicly acknowledged that
2,000 cfs would suffice for that plant's water requirements. The Corps should therefore reduce the
minimum required flow in the new WCP to 2,000 cfs until and unless it documents greater
operational flow requirements that were recognized as benefits under the original authorizing
legislation for construction of the ACF facilities.

In times of drought, Lake Lanier is the source of last resort for flow augmentation to meet
the MRF, and subjugating the specifically-identified benefit of recreation on Lake Lanier to such
unauthorized users is unlawful. The operational philosophy espoused by the RIOP of meeting the
5,000 cfs MRF until Composite Storage is at the Drought Zone is antithetical to the Corps'
philosophy for the last 50 years of ensuring that Lake Lanier refills by June 1 of each yeaL The
objective of ensuring that Lake Lanier remains as close to full pool as possible throughout the year
is the only one that truly serves all the operational purposes and benefits of Lake LanieL

We acknowledge that the RIOP reduces MRF from 5,000 cfs to 4,500 cfs, but that
provision applies only when the composite storage level is in the Drought Zone. Under that
provision, the reduced flow rate would have occurred for only two weeks in November, 2007. At
that time, Lake Lanier was already within a few feet of reaching its lowest level in history. The
small reduction in flow accomplished by that provision would have lasted only two weeks and then
would have ended, actually draining Lake Lanier even faster in December. The Lake Lanier
Association requests that the new WCP incorporate specialized management provisions for
maximizing storage in Lake Lanier, and a scientifically- and legally-supported minimum required
flow at higher composite storage levels.

We appreciate the Corps' consideration of these recommendations, and look forward to
working with you to finalize a much-needed new WCP that will benefit all stakeholders in the ACF
system.

cc: Pete Taylor, Colonel, USA, (retired)
Brigadier General J. Schroedel
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December 31, 2009 
 
USACE Mobile 
ACF Scoping –Master Water Control Manual 
 
 
 
Since its development, West Point Lake has been over managed with excessive amounts 
of  storage capacity being set aside for Flood Control and to provide for flow 
augmentation downstream for other than authorized purposes. These management 
practices have adversely impacted the “General Recreation” authorized purpose 
established by Congress for the lake in the legislation that established the project. 
Documentation and planning by the Corps reflect that West Point Lake has an established  
recreational impact level of 632.5 msl. Yet the rule curves, action zones and operating 
practices have enabled historic operations that consistently breach elevations below the 
recreational impact floor of 632.5.  
 
Current rule curves and action zones, utilize  water from West Point Lake  (as measured 
against percentage of conservation storage remaining) to augment downstream flows and 
to retain water in Lake Lanier . Yet other Corps lakes on the ACF do not carry same type 
of specific “General Recreation”  and “Sport Fishing and Wildlife” authorizations that 
West Point lake has been assigned by Congress. An example of this error is found in the 
1989 Water Control Plan (draft) on page 12, para 3,  which calls for the maintenance of 
flows at Jim Woodruff for “Industrial Users”. The West Point project is used to support 
this flow but  was never authorized by Congress to support “Industrial Users” 
downstream. Utilization of West Point waters for downstream flow augmentation when 
levels are below 632.5 must cease. 
 
This practice has restricted the economic development of the lake region contemplated in 
the original Recreational Master Plan for Wes Point Lake , adversely impacted lower 
income and minority populations, and may have on “low water” occasions compromised 
the quality of water in the lake. The level of recreational development and use  has been 
compromised by frequent low water elevations, rapidly fluctuating lake levels 
 
FLOOD CONTROL-During the fall of 2009, the ACF system, especially the region 
between West Point Lake and Lake Lanier experienced several major flooding events. 
One of the events occurred in late September of 2009 and in the words of USGS was a 
record setting event. West Point Lake began the event at full pool, and Lake Lanier was 
nearly full. The vast amount of rain  and related storm water run off occurred between 
Buford Dam and Franklin GA. West Point lake took the full brunt of the flood while at 
full pool and the Corps successfully managed the flood without any major downstream 
impact. 
 
Prudent flow management and wise use of induced storage resulted in a well controlled 
event. Practices used during this event by the Corps should be incorporated into operating 
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plans and set aside  flood storage should be reduced accordingly- especially during winter 
months. 
 
This singular event demonstrates that rule curves established for West Point Lake in the 
1960’s and 1970’s for flood control are inaccurate with the amount of winter flood 
storage highly over  allocated. The sacrifice of recreational use for a flawed flood control 
allocation of storage in the lake has caused significant harm to the opportunity to meet 
the authorized recreational purpose. 
 
Excessive low water levels restrict access and use of the lake for recreational and sport 
fishing and wildlife purposes. The concept that lake recreational lake use on West Point 
does not exist in winter months is flawed. The location of the lake and the mild climate in 
the southern Piedmont allows for recreational use year round. Sailing, boating, fishing 
(from shoreline and boat) all continue throughout the winter in west Georgia and east 
Alabama. In fact recreational sailing is often more desirable during winter months than 
during summer months. Yet low water levels make sailing more dangerous with deep 
keeled sail boats. The removal of water from the lake hampers these recreational uses. 
Rapid water fluctuations also reduce the desirability to use the lake. 
 
Flood concerns north of West Point should be addressed by providing additional  flood 
storage in Lake Lanier with reduced lake elevations there for winter flood storage, and 
not by relaying on increased storage capacity in West Point Lake which carries the 
recreational authorization. Lake Lanier elevations should be reduced to comply the 
authorized use of that lake and not increased as has been demanded. Any increase in 
elevation at Lanier can only adversely impact demands to reduce flood storage on West 
Point Lake. Reducing demands for storage at West Point and increasing flood storage at 
Lanier which carries the recreational authorization is important to assure compliance with 
the year round recreational authorization at West Point. 
 
ADVERSE IMPACTS ON LOWER INCOME AND MONORITY 
POPULATIONS: There is a large population of lower income and minority populations 
in the west Georgia and east Alabama area that are adversely impacted by lower lake 
levels at the West Point project associated with low levels for winter flood storage and 
flow augmentation downstream in summer months and dry spells. Congress specifically 
granted an entitlement to the citizens of GA and AL when it authorized the West Point 
project that provided outstanding shoreline recreational facilities and contemplated a lake 
that would be very usable to address recreational needs of the surrounding population. 
Corps operations until now have adversely impacted these populations. Shoreline 
recreation in parks becomes less than desirable and attendance drops when lake levels are 
low and water resources are depleted to support other demands in the system. 
 
Often times the fishing stocks of the lake are used not only for recreation, but are also 
used for sustenance by lower income and minority users of the lake. Citizens do fish the 
shores and surface of the water to gather fish for sustenance. When the lake is lowered, 
access to the lake is hampered restricting shoreline access and the ability to fish for food. 
Many families utilize the shoreline, recreational facilities for picnics , reunions and social 
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gatherings. When the stored water of the lake is depleted these facilities frequently go 
from adjoining a desirable water feature to having picnic and recreational areas adjoining 
mud flats. 
 
Through its operations, the Corps has not managed the resource to address these impacts. 
Parks have been closed. People can not reach the water with fishing gear when the water 
of the lake is depleted. The lake becomes an undesirable place to visit and to recreate. 
 
Any contemplation of a a revised or new operations manual must provide for stable, 
higher lake elevations to satisfy the needs of these populations and this must be studied 
and understood as required by Executive Order 12898.Such change should put any 
burden on flood storage or flow augmentation below 632.5 on other lakes and maintain 
West Point above the recreational impact level. 
 
WATER QUALITY: West Point Lake has had an extremely high Chlor a standard set as 
a level for water quality compliance since the mid 90’s. It far exceeds the levels set for 
other southeastern lakes and allows for poorer quality water. Chlor a levels in the 10-15 
mg/l can be achieved in West Point Lake through management of the resource with 
higher pool levels. The establishment of  an exceptionally high regulatory standard has 
allowed for the injection, concentration  and build up of excessive nutrients from 
upstream sources and allowed overuse and the depletion of stored water in the West Point 
reservoir to maintain the lake “in compliance” with the Clean Water Act. 
 
Recently GA EPD began its exploration of lowering the Chlor a standard from the current 
27mg/l to a mid teen range, an action long overdue. EPD studies revealed that when 
Corps reduced storage and operated with lower lake levels during drought, low 
elevations, combined with higher temperatures resulted in high Chlor a levels. Operations 
of West Point Lake by the Corps with resulting low water levels have brought algae 
blooms indicating high Chlor a levels. The Corps should study the value and benefits  of 
raising lake elevations – especially during drought to assure the dilution of nutrients and 
to maintain higher water quality in the lake. EPA review  and study of this is warranted 
and requested. Higher lake elevations can result in healthier water for the lake. 
 
It has been established that the Corps should adhere to maintaining a balance between 
authorized uses. The Corps always meets hydropower demand and flood control 
demands, but rarely provides for continuous recreational use through useful pool 
elevations. The application of arbitrarily harsh action zones – more severe than any other 
lake in the basin as measured by percentage of conservation storage remaining – and, the 
over allocation of winter flood storage eliminates any possibility of compliance with the 
recreational authorization. 
 
Any revised  or new ACF Water Control Manual must restore consistently higher water 
levels in the lake at or above 633 msl. 
 
Please include study of these matters outlined in this correspondence in the EIS for the 
ACF water control manuals and include  additional study regarding these maters. 
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Thank you for your attention to these issues. 
 
Sincerely  
 
 
Joe Maltese 
LaGrange, GA 
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MeadWestvaco 

 
January 4, 2010 

 
 
Via Overnight Delivery and Electronic Mail to Brian.A.Zettle@usace.army.mil 
 
 
Col. Byron Jorns, District Engineer 
Mobile District, U.S. Army Corps of Engineers 
c/o Tetra Tech, Inc.  
107 Saint Francis Street, Suite 1403 
Mobile, Alabama  36602-9986 
 
Re:  Scoping Comments – Revisions to the Scope of Draft Environmental Impact 

Statement for Updating the Water Control Manuals for the Apalachicola-
Chattahoochee-Flint River Basin to Account for Federal District Court 
Ruling 

 
Dear Colonel Jorns: 

On February 22, 2008, the U.S. Army Corps of Engineers (“Corps”) published in 
the Federal Register a notice of intent (“NOI”) to prepare an environmental impact 
statement (“EIS”) for the proposed implementation of the updated Apalachicola-
Chattahoochee-Flint River Basin (“ACF”) Water Control Manual (“WCM”).1  On 
September 19, 2008, the Corps supplemented the NOI in the Federal Register and invited 
the public to participate in the Corps’ EIS scoping process.2  To account for Judge Paul 
A. Magnusson’s July 17, 2009 memorandum and order in the Tri-State Water Rights 
litigation (hereinafter the “Order”),3 the Corps noticed its intent to revise the scope of the 
draft EIS on November 19, 2009.4 

 
In response to the Corps’ 2008 EIS scoping process for the ACF WCM, 

MeadWestvaco (“MWV”) submitted comments to the Corps dated November 21, 2008.  
We have enclosed an additional copy of those comments, which are hereby incorporated 
by reference.  This letter presents MWV’s additional input regarding the issues which it 
believes should be addressed in the EIS to be prepared by the Corps for the ACF WCM 
update in light of Judge Magnusson’s Order.  MWV is a member of the Tri Rivers 
Waterway Development Association (“TRWDA”) and agrees with the comments 
                                                 
1 See Intent to Prepare Draft Environmental Impact Statement for Updated Water Control Manuals for the 
Apalachicola-Chattahoochee-Flint River Basin,  73 Fed. Reg. 9780 (February 22, 2008). 
2 See Public Scoping Meetings for Update of the Water Control Manual for the Apalachicola-
Chattahoochee-Flint River Basin in Georgia, Florida, and Alabama,  73 Fed. Reg. 54,391 (September 19, 
2008). 
3 In re Tri-State Water Rights Litigation, Case No: 3:07-md-01 (M.D. Fla., July 17, 2009). 
4 See Notice of Intent to Revise Scope of Draft Environmental Impact Statement for Updating the Water 
Control Manuals for the Apalachicola-Chattahoochee-Flint River Basin to Account for Federal District 
Court Ruling, 74 Fed. Reg. 59,965 (November 19, 2009). 
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submitted by TRWDA on its behalf.  In addition, MWV’s more specific comments 
follow.  Thank you for allowing MWV to submit these comments and for your 
consideration. 

1. MeadWestvaco’s Interest in the ACF River Basin. 

MeadWestvaco’s Mahrt Mill is located on the Chattahoochee River near Phenix 
City, Alabama.  The mill’s operations are more specifically described in MWV’s 
November 2008 comments, which are incorporated herein by reference.  The Mahrt 
Mill’s current NPDES permit issued by the Alabama Department of Environmental 
Management (“ADEM”) includes provisions that are clearly dependent upon instream 
flows and water quality within the Chattahoochee.  The permit specifically states: 

During the months of May through October, inclusive, when the flow in 
the Chattahoochee River is less than 6000 cfs, the following formula shall 
govern the discharge rate of BOD5 provided the specific limitation and the 
water quality constraints listed herein are not exceeded:   BOD5(ppd) = 
3.26Qs; where Qs=stream flow in cfs as measured at a location selected by 
the permittee and approved by ADEM.5 

Flow reductions in the Chattahoochee and the corresponding reduction in water 
quality will make it difficult or (more likely) impossible for MWV to continue to operate 
the Mahrt Mill and remain in compliance with its NPDES Permit.  Consequently, 
significant flow reductions in the river would result in MWV shutting the mill down in 
order to avoid NPDES Permit violations.  Significantly, the Corps recognized MWV’s 
very real water quality concerns in the Corps’ January 2009 scoping report for the ACF: 
 

The Corps received 155 comments addressing water quality issues in the 
ACF River Basin. . . .There is also a concern that reductions in streamflow 
would result in MeadWestvaco’s shutting down operations to avoid 
violations of its National Pollutant Discharge Elimination System 
(NPDES) permit. 
 
. . . . . 
 
Above all, citizens expressed the need for the Corps to avoid operations 
that will violate or lead to violations of water quality standards.  
Specifically, they recommended the following: 
 

•  Examine the effects of reservoir operations on water quality, at 
projects and in the tailrace, in the Master Manual update, including 
ongoing and potential future effects on dissolved oxygen, 

                                                 
5 MWV ADEM NPDES Permit Number AL0000817 (“NPDES Permit”), Part I.A. DSN001 Treated 
process wastewater (May – October), n.3. 
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temperature, pH, conductivity, nutrient and organic material 
dynamics, and various industrial and municipal discharges. 

 
•  ADCNR recommended that the Corps maintain water quantity 

stations above and below all dams, and support flow stations below 
each lock and dam. 

 
•  The Corps should adjust West Point Lake operations to ensure 

adequate inflow of water and lake elevations to dilute nutrient 
loading into the lake.6 

2. Water Supply Is Not an Authorized Purpose of the Buford Dam Project 
(Lake Lanier). 

 
Like TRWDA, MWV’s previous comments emphasized that the Corps must 

abide by the Congressionally authorized purposes of the ACF River System, and MWV 
sets forth the lawful project purposes for all five of the Corps’ ACF reservoirs.  The 
Court Order demonstrates that MWV and TRWDA applied the correct method to identify 
the Congressionally authorized purposes for the Corps’ ACF projects. 

MWV cited the original statutes authorizing the construction of the reservoirs, as 
well as the specific Corps documents referenced in those statutes.  For example, in the 
case of Lake Lanier, MWV cited primarily the 1946 Rivers and Harbors Act7 and the 
1946 House of Representatives document.8  From those documents, MWV concluded 
that the three Congressionally authorized purposes of Lake Lanier are flood control, 
navigation, and hydropower.  The Court Order cited the very same documents under the 
sub-heading of “Authorization,” as well as additional legislative history.9  The Court 
Order then concluded that the primary purposes of Lake Lanier are in fact flood control, 
navigation, and hydropower.10 

MWV’s prior comments explained that water supply is not a Congressionally 
authorized purpose of the Buford Dam Project and Lake Lanier.  The Court agreed as 
follows: 

Having thoroughly reviewed the legislative history and the record, the 
Court comes to the inescapable conclusion that water supply, at least in 

                                                 
6 Final Scoping Report: Environmental Impact Statement – Update of the Water Control Manual for the 
Apalachicola-Chattahoochee-Flint (ACF) River Basin, in Alabama, Florida, and Georgia. Prepared for:  
U.S. Army Corps of Engineers, Mobile District.  Prepared by:  Tetra Tech, Atlanta, Georgia.  pp. 52-53.  
January 2009 (emphasis added).  
7 Pub. L. No. 79-525, 60 Stat. 634, 635 (1946). 
8 H.R. Doc. No. 80-300 (1946).  
9 Court Order at 6-9. 
10 Court Order at 72-74. 
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the form of withdrawals from Lake Lanier, is not an authorized purpose of 
the Buford project.11 

The Court Order went on to explain that additional Congressional authorization would be 
required before the Corps could lawfully reallocate Lake Lanier storage for water supply 
regardless of what has been done in the past.12 

3. Water Quality Is an Authorized Purpose of West Point Dam and Lake. 

West Point Dam and Lake Project (“West Point”) is specifically authorized not 
only for hydropower and navigation, but also for flood control, fish and wildlife 
recreation, and general recreation for those in the La Grange area.  As pointed out below, 
the language of the authorizing legislation also authorizes the project for water quality 
purposes. 

In his Order, Judge Magnusson found that the primary authorized project 
purposes of the Buford Dam Project were limited to hydropower, flood control and 
navigation, and that “water supply, at least in the form of withdrawals from Lake Lanier, 
is not an authorized purpose.”13  In tracing the history of the Buford Dam Project, Judge 
Magnusson made clear that any benefit to water supply due to regulation of downstream 
flows was incidental to the primary purposes of the project.  The Order cited numerous 
Corps documents which either did not identify water supply as a purpose of the project or 
specifically stated that water supply was not a purpose of the project.14 
 

Similarly relying on Corps documents, MWV contends that the Corps has 
consistently acknowledged in its regulations and public documents that water quality is 
an authorized purpose of the West Point Project,15 and that Congress recognized water 
quality as a purpose of the project, as well.  West Point, a Corps-operated hydroelectric 
power project approximately 30 miles north of Columbus, was authorized by Congress in 
the Flood Control Act of 1962 (“FCA”).16  This is consistent with the legislative history 
of the FCA, which authorized construction of West Point “substantially in accordance 
with the recommendations of the Chief of Engineers in House Document Numbered 570, 
Eighty-Seventh Congress.”17  In these recommendations, the Chief of Engineers 
recognized the importance of maintaining instream flows for waste dilution via releases 
from West Point: 
 

                                                 
11 Court Order at 77. 
12 Court Order at 88. 
13 Court Order at 77. 
14 Court Order at 72-74. 
15 See, e.g., 33 C.F.R. § 222.5, App. E. 
16 Pub. L. No. 87-874, 76 Stat. 1173 (1962) (referencing H.R. Doc. No. 87-570 (1962)) (hereinafter 
“FCA”). 
17 76 Stat. at 1181.  
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The cities of West Point, Lanett, Langdale and Riverview all discharge 
industrial and domestic wastes into the river.  Sufficient flow would have 
to be discharged from the West Point Dam at all times to prevent a 
nuisance condition in this reach. . . . The Columbus-Phenix City area is 
another large contributor of pollution.  Additional stream flow regulation 
which would be afforded by the . . . West Point reservoir[] would help 
dilute this pollution to some degree.18 

 
The Corps estimated at the time that the proposed minimum releases from West 

Point’s hydroelectric power operations would provide sufficient flows for the dilution of 
waste immediately downstream.19  However, it was clearly pointed out to both Congress 
and the Corps that this assumption would not likely hold true as circumstances changed.  
Officials with the U.S. Department of Health, Education and Welfare made it clear in a 
1962 letter to the Corps which is included in the Congressional record regarding the 
passage of the FCA that future population and industrial growth in the region would lead 
to an increase in the required minimum flows: 
 

An increased diversion of flow is expected because of population 
distribution and growths [sic].  Need for greater flows to maintain stream 
quality below wastes [sic] outfalls is predicted for the future and these 
requirements must be determined. . . . It is again emphasized that the 
above discussions [concerning required minimum flows] apply to present 
waste loading conditions.  Future area development with its resultant 
larger waste production may well result in higher flow 
requirements.20 

 
Despite these admonitions and the passage of almost 50 years since the Corps’ 

original engineering study for West Point, the Corps has never officially revised its 1962 
opinion that the minimum hydropower releases from West Point are sufficient to 
maintain water quality downstream.  As the Corps develops revisions to the ACF Water 
Control Manual, it must ensure that its operations serve the communities and businesses 
of the ACF River System’s middle regions, such as MWV, by ensuring adequate releases 
to protect water quality, as clearly contemplated and authorized by Congress in 1962. 

 

                                                 
18 U.S. Department of the Army, Chattahoochee River, West Point and Franklin, Georgia:  Report of the 
Chief of Engineers, H.R. Doc. No. 87-570, at 31 (1962) (emphasis added). 
19 Id. 
20 Letter from John Thoman, Regional Program Director, Water Supply and Pollution Control, Department 
of Health, Education and Welfare, to U.S. Army Corps of Engineers, H.R. Doc. No. 87-570 (July 21, 1962) 
(emphasis added); see also Letter from James B. Coulter, Acting Chief, Technical Services Branch, 
Division of Water Supply and Pollution Control, United States Public Health Service, to U.S. Army Corps 
of Engineers, H.R. Doc. No. 87-570 (July 23, 1962) (minimum flow provided by hydropower releases 
“does not allow for changes brought about by future development”). 
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MWV urges the Corps to explain in the revised manual and the environmental 
documentation how it intends to account for the needs of the communities and industries 
located in the middle and lower portions of the ACF River System, including 
MeadWestvaco, for adequate flows to maintain water quality.  As explained above, water 
quality is one of the authorized purposes of West Point.  Further, MWV believes that the 
Corps is required by its own regulations to develop water control plans for “reservoir, 
locks and dams . . . to conform with the objectives and specific provisions of authorizing 
legislation and applicable Corp of Engineers reports.”21  Therefore, any water control 
plan for West Point must be clearly documented in any water control manuals developed 
for West Point or for the entire ACF River Basin.22  

 
The water control plan for West Point (and in fact for each Corps reservoir in the 

ACF) must include a “coordinated regulation schedule for project/system regulation.”23  
Such a “reservoir regulation schedule” should include operating criteria, guidelines, rule 
curves, and specifications that govern the storage and release functions of a reservoir.24  
Any reservoir regulation schedule developed for West Point must place particular 
emphasis on anticipating and providing for project operation during drought conditions25 
as well as being kept up-to-date.26  In fact, any water control manual for West Point must  

 
be revised as necessary [by the Corps] to conform with changing 
requirements resulting from developments in the [ACF River Basin], 
improvements in technology, new legislation and other relevant factors 
[e.g., Court Order] . . . .27 

 
MWV recognizes that developing or revising a water control plan “is a lengthy 

process that requires the Corps to comply with significant regulations and procedures”28 
involving public involvement and agency coordination.  In developing a water control 
plan for West Point, the Corps will need to involve the general public by holding 
meetings and providing documentation that “explains the recommended water control 
plan . . . and provides technical information explaining the basis for the 
recommendation.”29  Additionally, regulations require that the water control plan for 
West Point (or any other reservoir in the ACF River Basin) “be developed in concert with 
                                                 
21 33 C.F.R. § 222.5(f)(1), (i)(2). 
22 See 33 C.F.R. § 222.5(f)(3). 
23 33 C.F.R. § 222.5(e)(1). 
24 33 C.F.R. § 222.5(e)(2).  Generally, these schedules describe “limiting rates of reservoir releases required 
during various seasons of the year to meet all functional objectives of a particular project [e.g., water 
quality at West Point], acting separately or in combination with other projects in a system [e.g., other 
Corps’ reservoirs in the ACF].”  Id.  (emphasis added). 
25 33 C.F.R. § 222.5(f)(4), (i)(5). 
26 33 C.F.R. § 222.5(f)(2).  The Corps is required to take “necessary actions to keep its water control plans 
up-to-date.  Id. 
27 33 C.F.R. § 222.5(f)(3). 
28 See In re Operation of the Mo. River Sys. Litig., 305 F. Supp. 2d 1096, 1097 (D. Minn. 2004) (discussing 
requirements for revising Corp Master Manual). 
29 33 C.F.R. § 222.5(g)(2)(i)(C). 
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all basin interests which are or could be impacted by or have an influence on project 
regulation,” and that the Corps develop and execute its water control plans in “[c]lose 
coordination . . . with all appropriate international, Federal, State, regional and local 
agencies . . . .”30 
 

The purpose of the requirement for public involvement and close coordination 
with affected state and local agencies is to ensure that the Corps, when developing a 
water control plan, considers and evaluates the authorized purposes of its projects and 
other interests in order to “secure the maximum benefits to river interests.”31  Should the 
Corps fail to consider all authorized river interests in the formulation of a water control 
plan, its action may be contrary to law.32  MWV understands that while the Corps may 
not be barred from deviating from the operating requirements of a water control plan for 
West Point, water control plans are binding on the Corps and may “serve as a basis for 
judicial review.”33 

 
4. Revisions to the Manual Must Recognize Navigation as a Primary Project 

Purpose and Reflect Statutory Intent to Support Downstream Communities. 
 
MWV reiterates that a primary purpose of all of the ACF reservoirs is to support 

navigation, especially between the Gulf of Mexico and the fall line at Columbus, 
Georgia.  Moreover, MWV still believes that the Corps’ provision of flow sufficient to 
support navigation will meet other purposes and legal requirements.  Such flows will 
support industrial and municipal requirements, among them water quality discussed 
further in Section 3 above.  Citing numerous statutes and legislative records, including 
many Corps documents, Judge Magnusson’s Order clearly identified navigation as a 
primary purpose of the Corps’ reservoirs in the ACF River System.  Therefore, in 
accordance with the Order, the Corps should revise the scope of the EIS to ensure that 
reliable, year-round navigation on the ACF system is a required alternative and is fully 
provided for in the revision of its water control plans and manuals. 

                                                 
30 33 C.F.R. § 222.5(f)(9); see also In re Operation of the Mo. River Sys. Litig., 305 F. Supp. 2d at 1097 
(Corps must “work closely with various agencies so that all river interests are adequately considered”). 
31 In re Operation of the Mo. River Sys. Litig., 363 F. Supp. 2d 1145, 1153 (D. Minn. 2004) (aff’d in part 
and vacated in part). 
32 Id. 
33 In re Operation of the Mo. River Sys. Litig. , 363 F. Supp. 2d at 1154 (citing South Dakota v. Ubbelohde, 
330 F.3d 1014, 1029-30 (8th Cir. 2003)).  Moreover, “[t]here can not be a continuing or recurring deviation 
from approved water control plans.  In the case of a continuing or recurring change, the water control plan 
must be changed and the required approval obtained from [Corps Headquarters].”  U.S. Army Corps of 
Engineers, Digest of Water Resources Policies and Authorities, EP 1165-2-1, at 18-3 to 18-4 (July 30, 
1999). 
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Thank you again for this opportunity to comment.  Please feel free to contact me 
at (334) 855-5233 if you have any questions. 

     Sincerely, 
 
 
 
     Tony D. Owens 
     Environmental Manager 
 
 
 
Encl.:  MWV Scoping Comments, November 21, 2008. 
 
c: Brian A. Zettle (via electronic mail) 
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November 21, 2008 
 
Submitted Via Electronic Mail to comments@acf-wcm.com 
 
Col. Byron Jorns, District Engineer 
Mobile District, U.S. Army Corps of Engineers 
107 Saint Francis Street, Suite 1403 
Mobile, Alabama   36602-9986 
 

Re: Scoping Comments – Revisions to the Water Control Manual for the 
Apalachicola-Chattahoochee-Flint River Basin 

Dear Colonel Jorns: 

This letter presents MeadWestvaco’s (“MWV”) input regarding the issues and concerns 
which it believes should be addressed in the Environmental Impact Statement (“EIS”) to be 
prepared by the U.S. Army Corps of Engineers’ (“Corps”) for the Apalachicola-Chattahoochee-
Flint (“ACF”) River Basin Water Control Manual Update.  MWV is a member of the Tri Rivers 
Waterway Development Association (“TRWDA”), and agrees with the comments presented by 
TRWDA on its behalf, which MWV has expanded on below.  On addition, MWV’s more 
specific comments follow.  Thank you for allowing MWV to submit these comments and for 
your consideration. 

1. MeadWestvaco’s Interest in the ACF River Basin 

MeadWestvaco’s Mahrt Mill is located near Phenix City, Alabama.  The Mahrt Mill is 
the sole manufacturing facility for the production of coated paperboard for MWV’s Coated 
Board Division.  The Mahrt Mill produces over 1,000,000 tons of coated paperboard per year at 
the Phenix City site, which covers about 1,400 acres and operates 24 hours per day, seven days 
per week, approximately 355 days per year.  The Coated Natural Kraft© (“CNK©”) paperboard 
produced at MWV’s Mahrt Mill is shipped around the world and converted into folding cartons 
and beverage carriers.  MeadWestvaco is a major employer in the Phenix City and surrounding 
area, with approximately 950 employees. 

MWV’s Mahrt Mill requires water from the Chattahoochee River for use in its 
manufacturing processes.  On average, the Mahrt Mill withdraws approximately 28 mgd and at 
the same returns approximately 24 mgd to the Chattahoochee River, almost 90% of what it 
withdraws. 

Flow reductions in the Chattahoochee River can have significant negative effects on the 
financial viability of MWV’s Mahrt Mill.  Insufficient water for manufacturing processes will 
result in reduced production and, consequently, lost jobs in the Phenix City and surrounding 
areas of Alabama and Georgia.  In addition, MWV’s current NPDES permit includes provisions 
which are dependent upon instream flows and water quality within the Chattahoochee River.  
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Flow reductions in the river and the corresponding reduction in water quality will make it 
difficult or (more likely) impossible for MWV to continue to operate the Mahrt Mill and remain 
in compliance with its NPDES permit.  Consequently, significant flow reductions in the river 
would result in MWV shutting the mill down in order to avoid NPDES permit violations. 

2. The Corps Must Acknowledge and Address the Middle Portions of the ACF River 
System.  

While various needs in North Georgia and the Apalachicola River have dominated the 
discussions regarding the ACF Basin over the past few years, Congress authorized and instructed 
the Corps to build and operate the ACF reservoirs substantially for the benefit of those located in 
between.  For example, as explained in more detail below, Congress authorized the three storage 
reservoirs, including Lake Lanier, to support navigation and hydropower production below the 
fall line.  Further, West Point is specifically authorized not only for hydropower and navigation, 
but also for flood control, fish and wildlife recreation, and general recreation for those in the La 
Grange area.  As the Corps develops revisions to the ACF water control manual, it must ensure 
that its operations serve the communities and businesses of the ACF River System’s middle 
regions, such as MeadWestvaco. 

a. MeadWestvaco Depends on the Corps’ Provision of Adequate Flow. 

MeadWestvaco chose to locate our facility in Phenix City with the expectation that the 
Corps would continue to operate the ACF reservoirs according to the laws authorizing their 
construction and operation.  We spent millions of dollars building infrastructure based on the 
assumption that flows sufficient to serve the federal water projects’ purposes would provide 
enough water for our needs.  We also hoped and expected to reap the benefits associated with 
river transport of fuel and bulk products.  Not only has MWV acted in reliance on the Corps’ 
lawful operation of the ACF reservoirs in the past, but we are counting on adequate flows for our 
future survival. 

MWV urges the Corps to explain in the revised manual and the environmental 
documentation how it intends to account for the needs of the communities and industries located 
in the middle and lower portions of the ACF River System, including MeadWestvaco. 

b. The Corps Must Continue to Provide Agreed-Upon Flows in the Middle and 
Lower Chattahoochee River. 

As TRWDA points out, in recent years, representatives of Alabama, Florida, and Georgia 
have attempted to develop a mutually agreeable allocation of water in the ACF River System.  In 
that context, on July 22, 2003, the three governors signed an agreement which set flow 
parameters, including the following: 

• “On the Chattahoochee River above its confluence with Peachtree Creek, 
a flow of 750 cfs will be maintained on a daily basis, with the 
understanding that the State of Georgia is entitled to a variable flow 
regime that requires no less than 650 cfs in winters. . . .” 
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• “On the Chattahoochee River at Columbus, Georgia, a flow of 1350 cfs 
will be maintained on a daily basis at all times, and a flow of 1850 cfs will 
be maintained on a weekly basis provided that the top of the storage pool 
in West Point Reservoir is above 621.6 feet.” 

• “On the Chattahoochee River at Columbia, Alabama, a flow of 2000 cfs 
will be maintained on a daily basis.” 

• “On the Apalachicola River at Chattahoochee, a minimum flow of 5000 
cfs will be maintained on a weekly basis at all times. . . .” 

Memorandum of Understanding Regarding Initial Allocation Formula for the ACF River Basin, 
¶ 4 (July 22, 2003) (emphases added).  Those flow figures were to be included in any allocation 
formula agreed to by the parties, and they were “intended to be met by the combined actions of 
maintaining water uses consistent with the allocation formula, and by the Corps operating the 
federal reservoirs consistent with the allocation formula.”  Id. (emphasis added). 

In revising the manual, the Corps should develop operations to meet those parameters as 
agreed to by all three states.  TRWDA’s comments call the Corps’ attention to the Middle and 
Lower Chattahoochee flow requirements, namely, 1350 cfs daily and 1850 cfs weekly at 
Columbus, Georgia, and 2000 cfs at Columbia, Alabama.  We believe those flow levels are 
generally sufficient to meet the lawful, authorized purposes of the ACF River System.  They also 
correspond to the flows that are necessary to meet our facility’s operational needs. 

c. The Corps Cannot Rely on Flint River Flows to Meet Apalachicola River 
Needs to the Detriment of the Flows in the Middle and Lower Chattahoochee 
River. 

Recently, as TRWDA points out, increased flows from the Flint River have contributed 
to the Corps’ release of flows from Woodruff to provide for 5000 cfs at Chattahoochee.  Like all 
stakeholders in the basin, MWV is grateful for any inflow that helps meet needs within the 
system.  However, the Corps must not rely on Flint River flows to meet Apalachicola River 
requirements to the detriment of the Middle and Lower Chattahoochee River communities and 
MWV.  Contributions from the Flint River should provide no basis to reduce flows in the Middle 
and Lower Chattahoochee River below levels necessary to support authorized project purposes, 
as well as the needs of MWV and other industrial and municipal water users in that area of the 
river. 

As noted below, the primary purposes of the ACF reservoirs include hydropower, 
navigation, flood control, recreation, and so on.  Those purposes have no meaning except in the 
context of the communities served by the ACF River System.  Most of those communities are 
located at various points along the Chattahoochee River.  The Corps’ ability to fulfill the 
reservoirs’ purposes for the benefit of the communities located along the river from Dothan, 
Alabama to Gainesville, Georgia, depends exclusively on conditions in the Chattahoochee River.  
The Flint River has absolutely no effect at any point on the Chattahoochee River above the 
influence of the Jim Woodruff Dam.  MWV agrees with TRWDA that because Flint River 

MeadWestvaco

81



Col. Byron Jorns 
November 21, 2008 
Page 4  
 
conditions are independent from Chattahoochee River conditions, there is no logical basis to alter 
operations at Chattahoochee River projects to the detriment of Middle and Lower Chattahoochee 
River stakeholders in response to conditions in the Flint River Basin. 

3. The Corps Must Operate the ACF Projects for Their Authorized Purposes. 

a. The Corps Must Acknowledge the Statutory Authorized Purposes for the 
ACF Reservoirs.  

As TRWDA points out, several statutes provide authority for the Corps’ initial 
construction and subsequent operation of the ACF reservoirs.  Any revision to the water control 
manual for the ACF River System must comply with those laws as well as the Corps’ 
regulations.  As TRWDA states, the reservoirs’ primary authorized purposes are as follows: 

• Lake Lanier:  Hydropower, downstream navigation, and flood 
control.  Sources:  Pub. L. No. 79-525, 60 Stat. 634, 635 (1946) 
(referencing H.R. Doc. 80-300 (1946)). 

• West Point:  Flood control, hydropower, fish and wildlife recreation, 
general recreation, and navigation.  Sources:  Pub. L. No. 87-874, 76 
Stat. 1173, 1180, (1962) (referencing H.R. Doc. No. 87-570 (1962)). 

• Walter F. George:  Navigation and hydropower.  Sources:  Pub. L. No. 
79-14, 59 Stat. 10, 11, 17 (1945) (referencing H.R. Doc. No. 76-342 
(1939)); Pub. L. No. 79-525 (referencing H.R. Doc. 80-300); Resolution 
of House Public Works Committee (May 19, 1953). 

• George W. Andrews:  Navigation.  Sources:  Pub. L. No. 79-14; Pub. L. 
No. 79-525; Resolution of House Public Works Committee (May 19, 
1953). 

• Jim Woodruff:  Navigation and hydropower.  Sources:  Pub. L. No. 79-
14; Pub. L. No. 79-525. 

The laws cited above are the primary sources of the Corps’ authority with respect to the 
ACF reservoirs.  They provide the legal basis pursuant to which the Corps operates the ACF 
reservoirs.  To demonstrate compliance with applicable laws and authorities, MWV urges the 
Corps to provide a clear explanation of the primary authorized purposes for each reservoir in the 
revised manual and in the environmental documentation, and to operate the reservoirs for those 
purposes. 

b. The Federal Action Is Reservoir Operation for Authorized Purposes. 

Like TRWDA, MWV urges the Corps to include in its environmental documentation a 
clear explanation of the federal “action” which the Corps is evaluating for purposes of the 
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National Environmental Policy Act.  That action should be defined as the operation of ACF 
reservoirs according to their authorized purposes. 

Events leading to the development of the Interim Operations Plan (“IOP”) and Revised 
Interim Operations Plan (“RIOP”) illustrate our concerns.  Like TRWDA, in our view, the Corps 
never clearly defined the action which was the subject of a consultation with the U.S. Fish and 
Wildlife Service (“FWS”) under the Endangered Species Act (“ESA”).  Under ESA Section 
7(a)(2), federal agencies are required to consult with FWS to insure a proposed action does not 
(1) jeopardize the continued existence of a listed species or (2) destroy or adversely modify 
designated critical habitat.  16 U.S.C. § 1536(a)(2).  If the action would cause jeopardy or 
adverse critical habitat modification, FWS is authorized to propose reasonable and prudent 
alternatives and reasonable and prudent measures.  However, in this case, the federal action 
constituting the basis for consultation was never clearly defined.  Rather than presenting to FWS 
its standard operating procedures under the authorizing statutes, the Corps entered into open-
ended negotiations with FWS and developed what amounts to a freestanding conservation 
agreement for the Apalachicola River only.  The resulting RIOP now inappropriately drives 
operations for the rest of the system. 

MWV urges the Corps not to repeat that model as it revises the manual.  The Corps 
should begin by setting forth a set of operations that fulfills the authorized purposes of the 
reservoirs, according to the primary legal authorities.  To the extent manual revisions allow for 
alternative operations – such as operations to serve secondary project purposes or to comply with 
the ESA and other federal laws – the Corps should allow such alternatives only on the following 
terms: 

(1) Any alternative that differs from optimal operation of the reservoirs for 
primary authorized purposes should be clearly identified as such. 

(2) The need and/or legal basis to deviate from operation of the reservoirs for 
optimal fulfillment of the primary authorized purposes should be clearly 
explained. 

(3) The Corps should clearly explain applicable limitations on any deviation 
from operations for primary project purposes, such as a time limit and the 
circumstances under which the Corps will restore primary operating 
parameters. 

c. Revisions to the Manual Must Recognize Navigation as a Primary Project 
Purpose and Reflect Statutory Intent to Support Downstream Communities. 

A primary purpose of all the ACF reservoirs is to support navigation.  Navigation on the 
Chattahoochee and Apalachicola Rivers is obviously limited, as it always has been, to points 
between the Gulf of Mexico and the fall line at Columbus, Georgia.  Most of the ACF projects 
also support hydropower; however, the lowermost hydropower facility (Woodruff) is a run-of-
river project with no storage capacity, as is Andrews, the nearest upstream reservoir.  If 
navigation is (and has been) limited to points below the fall line, and the hydropower project 
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farthest downstream is run-of-river, MWV agrees with TRWDA that the inevitable conclusion is 
that Congress intended for the Corps to operate the upstream storage reservoirs, and especially 
the reservoir with the most storage capacity, substantially for purposes that would be realized in 
the lower regions of the ACF Basin.  Any revisions to the manual must be consistent with that 
clear demonstration of Congressional intent. 

MWV is aware of the steep reduction in commercial navigation which has impacted the 
ACF River System in recent years.  However, changes in usage in recent years do not alleviate 
the Corps of its statutory obligation to support navigation as it revises the water control manual.  
The critical limitation on navigation is the lack of proper maintenance of a few small stretches of 
the Apalachicola River, which blocks access from the Chattahoochee and Flint Rivers to the Gulf 
of Mexico.  However, channel maintenance is the Corps’ responsibility under federal law.  Thus, 
the primary hindrance to navigation in the ACF system is the Corps’ failure to maintain it.  The 
Corps must not and cannot lawfully use its own failure to perform its statutory obligations to 
maintain the Apalachicola River for navigation as a basis to unilaterally reorder the project 
purposes without Congressional approval. 

To justify its failure to maintain the channel, the Corps has cited a decision of the Florida 
Department of Environmental Protection (“FDEP”) in 2005 to deny certain environmental 
authorizations for the Corps’ channel maintenance activities.  Like TRWDA, MWV remains 
concerned that the Corps would so easily place itself in a subservient position to a state and 
allow a state agency to control federal activities.  Nevertheless, MWV shares the concerns of 
FDEP and environmental groups with respect to the environmental impacts of certain dredging 
and disposal practices of the past.  However, MWV is convinced there are solutions for the 
Corps to resume channel maintenance activities in a manner acceptable to FDEP and all affected 
parties, if only the Corps will once again actively pursue FDEP authorization. 

Aside from MWV’s interest in navigation, we believe the Corps’ provision of flow 
sufficient to support navigation will meet other purposes and legal requirements.  Such flows 
will support industrial and municipal requirements, which were discussed further in Section 2 
above.  In addition, flows in the Chattahoochee River sufficient to support navigation will be 
beneficial to the natural resources of the Apalachicola River and Apalachicola Bay.  While a 
minimum flow of 5,000 cfs has been established for the benefit of certain species protected under 
the ESA, it is the position of Apalachicola Bay and River Keeper and the Franklin County 
Seafood Workers that those minimum flows do not adequately protect the Bay and its other 
resources, including commercial fisheries and other ecological resources, on a sustained basis.  
Like TRWDA, MWV believes that flows sufficient to meet Middle and Lower Chattahoochee 
requirements would increase the frequency of instances when flows below Woodruff exceed 
5,000 cfs, particularly when combined with contributions from the Flint River. 

d. Water Supply Is Not an Authorized Purpose of Lake Lanier.  

As noted above, the primary purposes of Lake Lanier are hydropower, flood control, and 
support of downstream navigation.  According to the Corps’ report as reprinted in House 
Document 300, the provision of hydropower and downstream navigation on a cost-effective 
basis . . .  
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. . . cannot be secured by the plants below Columbus proposed herein unless a 
considerable storage be provided upstream to increase the minimum regulated 
flow and the firm capacities at those plants; without such upstream storage, the 
development would not be economically justified.  The best development for that 
purpose is that at Buford proposed herein. 

H.R. Doc. No. 80-300 at 39 (1946) (emphasis added).  In other words, the Buford project was 
necessary to support navigation and hydropower production below the fall line, and was 
constructed for the purpose of maintaining minimum flows sufficient to support hydropower and 
downstream navigation.  Congress approved House Document 300 and authorized the Buford 
project on that basis.  Pub. L. No. 79-525, 60 Stat. 634, 635 (1946)). 

Congress anticipated that Lake Lanier and the other reservoirs would likely serve other 
purposes as well, including water supply.  House Document 300 states that releases from Buford 
should be sufficient “so as to insure at all times a flow of Atlanta not less than 650 second-feet.”  
H.R. Doc. No. 80-300 at 34 (1946).  That flow level was deemed necessary “to meet the 
estimated present needs of the city, and to prevent damage to fish, riparian owners, and other 
interests by complete shutdowns” during off-peak hydropower production times.  Id. (emphasis 
added).  However, by addressing only the “present” needs of the city, House Document 300 
clearly signaled to Atlanta more than 50 years ago that Lake Lanier would not indefinitely 
provide ever-increasing supplies of water for local consumption.  To the contrary, use of Lake 
Lanier for water supply was authorized only to the extent consistent with the primary project 
purposes.  Again, according to House Document 300, Lake Lanier “would ensure an adequate 
municipal and industrial water supply for the Atlanta area, would produce large benefits in the 
way of recreation, fish and wildlife conservation, and similar matters,” but only “[i]ncidentally” 
to the service of the reservoir’s primary purposes.  Id. at 39 (emphasis added). 

Section 301 of the federal Water Supply Act of 1958 also requires the Corps to provide 
water for local consumption only to the extent possible without compromising the primary 
authorized purposes.  Pub. L. No. 85-500, Title III, § 301, 72 Stat. 297, 319-20 (1958), codified 
as amended at 43 U.S.C. § 390b.  According to that statute: 

Modifications of a reservoir project . . . to include storage . . . which would 
seriously affect the purposes for which the project was authorized, surveyed, 
planned, or constructed, or which would involve major structural or operational 
changes shall be made only upon the approval of Congress as now provided by 
law. 

43 U.S.C. § 390b(d) (emphasis added).  The Corps has long interpreted Section 301 to limit 
allocation of storage for water supply to the lesser of 15% of a project’s total storage or 50,000 
acre-feet.  ER 1105-2-100, ¶ 3.8.b(5).  That is an accurate reflection of longstanding federal 
policy to view water supply as primarily a local, not federal, responsibility. 

Circumstances in North Georgia have changed dramatically since the 1940s and 1950s.  
Atlanta and its surrounding communities consume more water than they used to, and they clearly 
want to consume even more in the future.  Further, a local economy based on recreation and 
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waterfront property values has developed around Lake Lanier.  Like TRWDA, MWV 
understands and appreciates the difficulties created when water quantity in Lake Lanier is 
insufficient to fully serve those ancillary purposes.  However, while circumstances in the Atlanta 
area may have changed, the legal principles governing operation of Lake Lanier have not.  The 
fact that upstream communities have become dependent on the federal resource is certainly 
problematic in times of water shortages, but the Corps still cannot lawfully address local 
shortages by allowing unauthorized diversions from Lake Lanier, thus creating further problems 
downstream. 

Federal law allows local communities to contribute to the construction of Corps 
reservoirs and essentially reserve a portion of the project’s storage for local consumption.  At the 
time of construction of Buford Dam, the Corps was authorized to accept funds from states and 
their political subdivisions toward the construction of authorized flood control projects in order 
to “provide additional storage capacity for domestic water supply or other conservation storage,” 
as long as “local agencies” incurred the increase in cost and agreed to “utilize such additional 
storage capacity in a manner consistent with Federal uses and purposes.”  Pub. L. No. 75-208, 50 
Stat. 515, 518 (1937), codified as amended at 33 U.S.C. § 701h.  State and local interests might 
have taken steps then which would have eased the current difficulties to some extent.  However, 
local authorities in Atlanta did not avail themselves of that opportunity.  The sprawling 
development that has emerged in North Georgia since that time has done nothing to change the 
longstanding legal principles governing Lake Lanier and the other ACF reservoirs.  Only 
Congress can do that. 

While the area surrounding Lake Lanier has indeed changed over the years, so have 
downstream communities and industries.  While Lake Lanier and the metro Atlanta area have 
created a situation where they are now depending on the Corps to abandon the federal reservoir 
system’s primary authorized purposes in order to support local growth and recreation, 
downstream users are depending on the Corps’ continued maintenance of the system’s primary 
authorized purposes, which would allow for their instream flow needs to be met, provide water 
supply and wastewater assimilation for both domestic and industrial water users, and protect the 
region’s aquatic ecology.  The Corps cannot and should not place the Atlanta area’s desire for 
changes in the use and operation of these federal projects above downstream users’ reasonable 
expectations that the Corps will comply with the federal laws establishing the primary purposes 
of these projects. 

4. Maintenance of FERC Flows in Accordance with Current IOP and RIOP. 

It is of critical importance to MWV that the Corps maintain FERC-approved flows of 800 
cfs minimum, 1350 cfs daily average and 1850 cfs weekly average.  Despite the fact that these 
flows are required in the current IOP and RIOP, they are not being maintained consistently.  The 
IOP states that these flows will be maintained as long as West Point reservoir exceeds an 
elevation of 621.6 feet.  As the Columbus Water Works points out in its comments, although 
West Point exceeded this level all summer, since June 24, 2008, instream flows have fallen short 
of this required weekly average approximately 60% of the time and have fallen short of the daily 
average approximately 10% of the time. 
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5. Interim Operation of ACF System Must Conform to IOP and RIOP. 

MWV is concerned that the Corps’ failure to following the current IOP and RIOP 
provides clear evidence that the Corps has already determined what changes it wishes to make to 
the operating procedures within the ACF River System without completing the required EIS.  
Pursuant to NEPA, the Corps must show that the EIS informed its decision-making process, 
rather than simply using the EIS to justify a decision already made.  40 C.F.R. § 1502.5. 

Additionally, the courts have held that a NEPA review must occur before an agency 
action was decided upon.  The Ninth Circuit noted in Cady v. Morton, 527 F.2d 786 (9th Cir. 
1975):  “That the filing of an EIS should precede rather than follow federal agency action has 
been consistently recognized by the courts.”  Cady at 794.  The purpose of the review under 
NEPA is to provide “decisionmakers with an environmental disclosure sufficiently detailed to 
aid in the substantive decision whether to proceed with the project in light of the environmental 
consequences.”  Methow Valley Citizens Council v. Regional Forester, 833 F.2d 810 (9th Cir. 
1987); see also Save Barton Creek Ass’n v. FHWA, 950 F.2d 1129, 1137 (5th Cir. 1992) (the 
purpose of NEPA is to inform the agency making the decision). 

The Corps must be careful to avoid any preconceptions or arrive at any decisions before 
it has completed and issued the EIS updating its criteria and guidelines for managing water in the 
ACF River System. 

Whenever an agency decision to act precedes issuance of its impact statement, the 
danger arises that consideration of the environmental factors will be pro forma 
and that the statement will represent a post hoc rationalization of that decision.  
NEPA was intended to incorporate environmental factors and variables into the 
decisional calculus at each stage of the process. 

Sierra Club v. Lynn, 502 F.2d 43, 59-60 (5th Cir. 1974).  MWV is concerned that the Corps’ 
failure to abide by the current IOP by failing to maintain the minimum flows specified at West 
Point indicates that the Corps has already determined what action it wishes to take (giving 
priority to non-authorized purposes at the expense of navigation and hydropower production) and 
is simply performing the EIS to justify that decision. 

Thank you again for this opportunity to comment.  Please feel free to contact me at (334) 
855-5233 if you have any questions. 

     Sincerely, 
 
 
 
     Tony D. Owens 
     Environmental Manager 
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Wastewater Management Plan—May 2009   
http://www.northgeorgiawater.com/html/87.htm
Water Supply and Water Conservation  
Management Plan—May 2009  
http://www.northgeorgiawater.com/html/88.htm
Watershed Management Plan—May 2009  
http://www.northgeorgiawater.com/html/253.htm



 
United States Department of the Interior 

 

National Park Service 
Chattahoochee River 

National Recreation Area 
1978 Island Ford Parkway 
Sandy Springs, GA 30350 

IN REPLY REFER TO: 

                                                                 

 
The National Park Service (NPS) and Chattahoochee River National Recreation Area 

(CRNRA) would like to submit the following comments on the planned update to the U.S. Army 
Corps of Engineers Water Control Manual for Buford Dam. 

 
CRNRA was established in 1978 when Congress determined that the “natural, scenic, 

recreation, historic, and other values of a 48-mile segment of the Chattahoochee River … are of 
special national significance, and that such values should be preserved and protected from 
developments and uses which would substantially impair or destroy them.”  CRNRA consists of 
48 miles of river and a series of 16 land-based park units located between Buford Dam and 
Peachtree Creek, just north of Atlanta, Georgia.  The park provides approximately three-quarters 
of the public green space in the greater Atlanta area, and provides outdoor recreation activities 
for over three million visitors per year.  The Chattahoochee River forms the backbone of the 
park, and CRNRA has a vested interest in the operations of Buford Dam, as the timing of water 
releases and related flows in the river directly impact the ability of the park to support the 
ecological, recreational, and cultural purposes mandated by Congress.  Our comments focus on 
these three purposes and highlight specific issues that should be evaluated and considered in the 
EIS/Water Control Manual update. 
 
Ecological Issues 
 

The Chattahoochee River supports many species of fish, including both rainbow and 
brown trout. Several past scientific studies examined the effects of varying flow regimes on fish 
species.  One study on trout reproductive success (Nestler, 1985) was completed by the USACE 
during an evaluation of a proposed reregulation dam at river mile 342.  This report found that 
rainbow and brown trout habitat was optimal at flows of 1000 - 1500 cfs.  A more recent report 
by Peterson and Craven (2007) stated that “discharge characteristics affected riverine fishes 
recruitment … during both spawning and rearing periods.”  During the spring spawning period, 
the study found that higher discharges (> 3500 cfs) positively influenced reproductive success 
and concluded that reproductive success could be increased if suitable discharges were 
maintained during critical time periods.  However, the report also found that high flow pulses 
that do not mimic natural seasonal precipitation events have substantial negative influence on 
fish species, particularly during the summer rearing period.  The high velocity of currents created 
by the pulses of water is detrimental to the survival of juvenile and young of year fishes because 
of the increased metabolic rate associated with swimming in these currents. 

 
 Water releases from Buford Dam play an important role in supporting water quality 
within CRNRA for a number of parameters, including temperature, dissolved oxygen, bacterial 
levels, and turbidity.  If the current target minimum flow of 750 cfs at Peachtree Creek is 
abandoned, there would be significant effects on water quality within CRNRA.  As noted in 
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background materials provided by the USACE, Buford Dam has been managed to release up to 
1500 cfs to meet water supply needs and downstream water quality standards.  If flows are 
reduced to a 600 cfs standard release level, water quality would deteriorate and flows within 
CRNRA would at times be dramatically reduced due to municipal water withdrawals and/or 
drought conditions.  It has been documented by CRNRA and the USGS that flows at the Roswell 
gage above Morgan Falls Dam have reached extremely low levels (450-500 cfs) periodically 
over the past few years, even as the 750 cfs minimum flow requirement at Peachtree Creek has 
been maintained.  Our concern is that a default release of 600cfs would not be enough to support 
water quality and ecological needs throughout CRNRA. 
 

Currently, over half of the 48-mile CRNRA is 303d-listed for not meeting fecal coliform 
standards under the state designation as a recreational water body.  A USGS study in 1995-96 
showed that the density of fecal coliform bacteria — the recognized indicator bacteria in Georgia 
— regularly exceeds the U.S. Environmental Protection Agency guidelines for recreational 
waters.  Because of the large number of people who use the river for water-based recreation and 
the historically high levels of indicator bacteria in the Chattahoochee River, the U.S. Geological 
Survey (USGS), in partnership with several federal, state, and local agencies, began the 
BacteriALERT monitoring program in October 2000.  The BacteriALERT program has now 
been in operation for almost a decade and has documented widespread variability in water 
quality within the Chattahoochee River, with bacterial spikes occurring during rain events when 
the proportion of surface water to dam releases is highest.  These results highlight the importance 
of releases from Buford in maintaining water quality in CRNRA. 

 
 Another source of water quality concern is the increasing number and capacity of 
wastewater treatment plants operating within the boundaries of CRNRA.  Three wastewater 
facilities currently exist and a third (Forsyth County Shakerag WTP) is being planned for the 
near future.  These plants have used historic flow regimes to model the assimilation of 
wastewater discharge into the river.  If a baseline release level of 600 cfs is adopted, there would 
be an immediate change in the impact of wastewater on water quality in the river, and past 
studies on the assimilative capacity of the river would be invalidated.  The EIS should evaluate 
the immediate result of reduced flows related to wastewater assimilation. 
 

There are also significant physical impacts related to scheduled discharges from Buford 
Dam.  Historically, naturally-occurring water level fluctuations within the Chattahoochee have 
been relatively slow and gradual.  Conversely, the artificial conditions created by water releases 
dictated by peak power demands have resulted in abrupt changes that drastically alter conditions 
in the river within hours.  Releases from Buford Dam have led to severe bank erosion, not only 
along the main stem of the Chattahoochee but also at all of the stream confluences due to 
backwash effects.  The EIS should consider the impact of periodic high flow conditions on river 
and tributary banks and related increases in siltation.  Siltation is a big concern for the park, as it 
leads to long-term habitat alterations that may negatively impact aquatic species.  In particular, 
the EIS should evaluate the impact of dam operations on organisms that benefit from a gravel or 
rocky substrate, including trout, shoal bass, mussels, and macroinvertebrates.  The NPS 
Southeast Region fisheries biologist noted the deleterious effect of accumulated silt on shoal bass 
and their habitat within the Chattahoochee River above Morgan Falls Dam.  In addition, 
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increasing sediment in Bull Sluice Lake has created a shallow water body optimal for the growth 
of exotic aquatic plant species. 

 
Recreational Issues 

 
Recreation and navigational uses of the river benefit from moderate and more consistent 

flows.  According to a Recreation Flow Preference Report completed by CH2MHILL in 2000, 
the preferred recreation flows for wade / float fishing, rowing and power boating is between 
1,000 to 1,200 cfs.  This report further documented that the ideal recreational flow of 1000 – 
1200 cfs was available less than 1 percent of the time during the summers of  1997 and 2000 
(period studied).  The Nestler report (1985) identified optimal canoeing conditions for all user 
levels as occurring between 1250 cfs – 7000 cfs.  Both of these studies provide strong support for 
baseline flows above 1000 cfs as being crucial to support the recreational uses envisioned by 
Congress when the CRNRA was established.  

 
CRNRA is also concerned that minimum flows in the river will be inadequate for 

weekend recreational use if discharge schedules do not allow for increased flows on weekends.  
The proposed minimum flow of 600 cfs is not ideal for any recreational uses of the 
Chattahoochee River, and if implemented will have a negative effect on recreational and 
navigational uses of the river.  Additionally, low flows restrict the ability of law enforcement and 
emergency personnel to utilize the river for patrol and rescue operations.  As previously 
mentioned, CRNRA staff has also noted increased exotic vegetation in Bull Sluice Lake under 
low flow conditions, which serve as a further impediment to recreational and navigational uses 
of this portion of CRNRA.  

 
Cultural Resource Issues 

 
Cultural resources within the CRNRA are similarly impacted by water releases from 

Buford Dam.  The Ivy Mill ruins in Roswell date back to the 1830’s and are on the National 
Register of Historic Places. Ivy Mill is prone to flooding during protracted high water releases 
from Buford dam, which has contributed to site degradation.  In addition to Ivy Mill, the NPS 
has documented dozens of archaeological sites within the CRNRA, many of which occur 
adjacent to the Chattahoochee River and its tributaries.  These archaeological sites are at high 
risk of damage from accelerated erosion due to the bank-scouring effects caused by fluctuating 
releases from Buford Dam.  A number of historic fish weirs within the CRNRA are also 
threatened or lost due to siltation, erosion and flooding related to the current water regime 
(Gerdes and Messer, 2007).  The EIS should consider the impacts of rapidly fluctuating water 
levels to archeological and historic sites within CRNRA. 

 
 In summary, the national importance of the Chattahoochee River corridor as an 
ecological, recreational, and historic resource has been established by its inclusion in the 
National Park system.  In order to ensure park resources are “preserved and protected from 
developments and uses which would substantially impair or destroy them,” the NPS would like 
to work cooperatively with the USACE to manage flows within the Chattahoochee River.  The 
preservation of base flows in the Chattahoochee for ecological and recreational purposes is 
critical.  The NPS would like to see a minimum flow in the River established at no less than 1000 
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cfs to ensure that both ecological and recreational uses of the river are preserved.  In addition, the 
NPS would encourage the USACE to evaluate the possibility of establishing a flow standard 
within the central reach of the park (i.e., at the Norcross or Roswell gage) to ensure that water 
quality and minimum flows are preserved throughout the recreation area.  Finally, the USACE 
should consider modifying the release schedule from Buford Dam to allow for more gradual 
increases and decreases in water levels to mitigate the effects of sudden and dramatic changes in 
river levels.  As the USACE prepares the EIS and updated Water Control Manual, the NPS 
requests that NPS input and impacts to CRNRA be fully evaluated and considered. 
 
Sincerely, 

 
Daniel R. Brown 
Superintendent 
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December 31, 2009 
 
 
VIA ELECTRONIC SUBMISSION AT 
http://www.sam.usace.army.mil/pa/acf-wcm/mail_list.htm  
 
 
Col. Byron Jorns, District Engineer 
Mobile District, U.S. Army Corps of Engineers 
c/o Tetra Tech, Inc. 
107 Saint Francis Street, Suite 1403 
Mobile, Alabama  36602-9986 
 
Re:  Notice of Intent to Revise Scope of Draft EIS for Updating ACF River Basin Water 

Control Manuals 
 
Dear Colonel Jorns: 
 
The U.S. Army Corps of Engineers (“Corps”) has solicited public comments regarding its 
decision to revise the scope of issues it will consider in the preparation of an Environmental 
Impact Statement (“EIS”) as the Corps updates its water control plans and manuals for the 
Apalachicola-Chattahoochee-Flint (“ACF”) River Basin.  74 Fed. Reg. 59,965 (Nov. 19, 2009).  
This letter provides the comments of the Southern Nuclear Operating Company (“Southern 
Nuclear”).1   

The Corps’ November 19, 2009, Federal Register notice provides that the Corps is updating the 
water control plans and manuals for the ACF River Basin.  According to the Corps: 

This effort will include an updated Master Water Control Manual, containing 
plans for the coordinated operation of the five Federal reservoirs within the ACF 

                                                 
1 The Corps’ November 19, 2009, Federal Register notice provides that “Any comments previously 

submitted will be reviewed and addressed in any scoping revisions.  There is no need to resubmit comments 
previously provided during the 2008 scoping effort . . . .”  74 Fed. Reg. at 59,966.  On this basis, Southern Nuclear 
will not restate its comments provided in its November 21, 2008, submission to the Corps.  Southern Nuclear’s 
comments today are intended to incorporate and supplement those earlier comments based on the Corps’ proposed 
revision of the scope of its draft EIS.  A copy of Southern Nuclear’s earlier comments is attached for ready 
reference. 

SovdlUl'n Nucluar
Operating Company. Inc.
P. o. Bo~ 1295
B:r,"ir~.m, A!abama 35201-1295

T"1205,992S001

SOUTHERN.\.
COMPANY

/;;'nergy to Serve Yo",r WOrM'·
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basin as a system, and updated Water Control Manuals for each of those 
reservoirs, containing plans for the operation of those projects for their authorized 
purposes. Collectively, these documents may be referred to as the “water control 
plans and manuals,” “water control manuals,” or simply as the “Master Water 
Control Manual,” which includes the project-specific water control manuals. 

Id. at 59,966. 

The Corps’ notice further explains that the Corps will revise the scope of its EIS and water 
control manual updates in three key respects in light of Judge Magnuson’s July 17, 2009, 
memorandum and order in the case In re: Tri-State Water Rights Litigation (M.D. Fla. No. 3:07-
md-01):  (1)  In updating the ACF water control plans and manuals, the Corps will consider only 
operations that are within existing authority; (2) The updated plans and manuals will reflect that 
water supply withdrawals from Lake Lanier will be limited to the amounts authorized by 
relocation agreements with the Cities of Gainesville and Buford, Georgia; and (3) The updated 
plans and manuals will reflect that “the required offpeak flow will be 600 cfs [at Buford Dam].” 

Southern Nuclear agrees with the Corps’ decision to revise the scope of its EIS and the issues it 
will consider in revising the ACF water control plans and manuals to include only operations 
within the Corps’ existing authority.  As Judge Magnuson’s July 17, 2009, memorandum and 
order recognizes, navigation was one of the primary congressionally authorized purposes of Lake 
Lanier and the ACF River Basin system.  The Corps’ revised water control plans and manuals, in 
order to be consistent with Judge Magnuson’s July 17, 2009, order, must also provide for both 
releases of storage to support navigation and the proper operation and maintenance of the 
navigation channel. 

Southern Nuclear reiterates the importance of the Corps providing navigation support for 
businesses and industries on the Chattahoochee River, both for transportation purposes and for 
meeting their water elevation and flow needs.  Flows of 2,000 cfs and a river stage of 76 feet 
mean sea level are critical for the continued safe and reliable operation of manufacturing 
facilities in the vicinity of Columbia, Alabama, as well as Southern Nuclear’s Farley Nuclear 
Plant.  Therefore, Southern Nuclear urges the Corps to ensure the scope of its EIS fully evaluates 
the need for the Corps to provide for the continuation of flows and elevations at those levels. 

The Corps’ November 19, 2009, notice also states that the Corps intends to include “action 
zones,” like those included in its draft 1989 Water Control Plan, in any revised water control 
plans and manuals.  Southern Nuclear has no objection to the use of “action zones” as long as 
those zones adequately provide for the ACF system’s flood control, navigation, and hydropower 
authorized purposes.  Consistent with Judge Magnuson’s July 17, 2009, memorandum and order, 
other unauthorized purposes, including water supply and recreation, may not be factored into the 
Corps’ formulation of action zones.  Drought contingency operations factored into the 
development of action zones must also not unduly burden West Point Lake and Walter F. George 
Lake in favor of excess conservation upstream in Lake Lanier.  

The Corps’ notice further states that “[w]hen the Corps is not generating hydropower to meet this 
peak demand, the Corps will not release more than 600 cfs from Buford Dam to support water 
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supply withdrawals.”  Fed. Reg. at 59,967.  Southern Nuclear urges the Corps to clarify that it 
still has an obligation to release additional water from Lake Lanier’s storage during off-peak 
periods when necessary to meet navigation flow support needs downstream.  Nothing in the 
legislative history of Lake Lanier or the ACF system in general indicates that navigation support 
was intended to be subordinate to hydropower production.  Rather, hydropower and navigation 
support are co-equal authorized functions of the ACF reservoir system; therefore, they must each 
be given adequate support by the Corps.  As the Corps’ original 1959 reservoir regulation 
manual for Buford Dam recognizes, “[a] storage of 1,049,400 acre-feet between elevations 1,035 
and 1,070 [at Buford Dam] has been allocated for power and low-water flow regulation.”  
Apalachicola River Basin, Reservoir Regulation Manual, Buford Reservoir at B-13, ¶ 29 (Dec. 
1959). (emphasis added).  For this reason, as the Corps’ 1991 Buford Dam water control plan 
states, maintaining the navigation channel sometimes requires “releases from storage in upstream 
reservoirs considerably in excess of the flow requirements to meet power contract commitments.”  
Apalachicola River Basin, Reservoir Regulation Manual, Buford Reservoir at B7-1, ¶ 7-01 (Feb. 
1991) (emphasis added).  We urge the Corps to include this requirement in the scope of its EIS 
and in any revisions of the water control plans and manuals for the ACF Basin. 

Thank you for your consideration of these comments.  Should you have any questions or if you 
wish to receive additional information, please contact me at (205) 992-5807 or 
tcmoorer@southernco.com . 

Sincerely, 
 

 
Tom Moorer 
Environmental Affairs Manager 
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Cot Byron JC)nl$. Dj~1rjet Engill~"f

Mobile District, U.S. Anny CQrps ofEngil\e\."'l'S
107 Saint rl'lll1cis Street. Suite J403
Mobile, Alabama 36602-9986

0047

SOUIHERNA
COMPANY

Re: Sooping COIlU\1CI1t!l - Water Contn)( Manual fur the Apalachicola..('hattahllOChce­
Flint River BlL",n

Dear Coloncl Joms:

The U.S. Army Corps of f:nginet.'J'S ("Corps") bas solicited public oommoolS regarding
the soopc of is~ucs to consider 8S the Corps updates Its water o:mlroJ manual thr the
Apal&.ilioola..('hattahoochoo-Flint ("ACF") River Basin. 7.l Fed. Reg. 54.391 (Sept. 19.
20(8). Thi$ Idter provides the c.ommcnlS uf the &tltbem Nuclear Operating C(lmpIIllY
("Southern Nuclear").

Soothl:rn Nuclear opcratl'S the fllrlcy Nuclear Plant ("PIMt Farley"). located (In tbe
Chlltta!l<lodu:c River near [>oehan. Alabama. which provides 1~t. t)f the total electricity
generation for Alabama Power Compllfl)'. Plunt Farley f\\lies on adequa.t.e elc:vmions and
f1l)WS in till; C1lllttaboochce River fur cooling water and di~c assimilation. From
time 10 lime, it is nC\.~ tll tmnspon l)vmized equipment to and from Plant: Farley b)'
bllll.>e. Accordingly, Southern Nuclear bas a $ignifiamt illttrelrt in lhe Cmps'
mlUlltgemetlt {)nlli reservuirs in tbe ACf Ri\-'Cr Basin.

As the Corps l"C\iscs it." ACF wllter c{lnlrol U1lUl\laI, it i$ the pusitllln of&llItbcm Nucl~r

that the C(Jrps must en.'wre: (J) minimum flows of2.nOO cubic feet per~)nd ("cts") in
the OIlltUlltoochee River at Columbia. Alabama; (2) suppon of na\'iglltion on lhe
Apalachicola ;mdCbattd~Ri~'l'S: lind (3) opcratk1n of the Corps' ACf rcset\'oirs
for their Congressionally authoriz«t purp<~. Each ofth~ issues ili l."Xplained more
fully beluw.
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NovC'llIher 21, 2008
Pat,'ll2

The Com mutt provide 1.000 d's mlgimum flow at Cobambl*. Ale-m••

Southern Nuclear de1mes a flow {)f 2.000 cf.<; and river clevatiOll of 74.5 feet mean sea
level (..ft MSL") tIS the minimum conditions necessary for Iong-tenn operation of Plant
Farley. While Plant Fadey can operate for short periQds (a few days) with tldw below
2,000 efs, extended operation at lower flow would require detailed evaluatwn to
detetll1inc die p«.ltential environmental and operational inlpllcts. Generall)', Plant Farley
OIICl'llt~ with II river ~levlJ(iuIlI'JelwwJl 76 and 78 t1 MSL O(lCt~liOll ~Iuw 14.3 II MSt
also W(ll,lld require detailed evaluation 10 determine the potential environmeutal and
t~ional impactS. Oilier industrial facilities 011 tbe Chattah~ Rivet, including
th<l$U of MeadWestvaoo and Georgia Pacitic, also require die same c:onditiolltl t(l lneet

their applicable water quality standards.

Plant Farley'S discll.arge i$limited by a National Pollutant Discltarge Eliminatiun System
Pennit issued by the Alabama Department ()f Envirotll11(lfltal Manaacment. That pennit
oontail1il limit.. and requirements to ensure the thermal dischllll.* and chemical
constituents in the cffIuent meet applieable water qll3liiy standards. At 2.000 cfil 1kIwing
past Plant Fadey (i,e., going through Andrewtl Look and Dam), there are 1m silPli6eant
adven;e thennal or chll1l1kal impacts resulting from Plant Farley's dild1aJge. Phmt
Farley also discharges small quantities of radi()llClive wllSle thmugh the diSl.iwge line in
strict compliaru:e with regulations of the Nuclear Regulatory Commission ("'NRC").
Whon tlco,-,,'to are reduced helaw 2,000 cf's for extended pet\<%ls. an evaluation (!If the
impacts of that dilldlarge is required by Southern Nuclear. slate environmental agencies,
and. potentially. the NRC.

The Final EnviromnentoJ Impal:t Statement ("FElS") ofthe Atomic Energy Commission
lbt coo.~ruetion of Plant farley at that site discussed the fact that the Ctl1'ps would
genemlly maintain an elevation of 76 fi MSL and flow of 2,000 cfs. fEiS Rdl'lled to
Construction ofJoseph M. Farley Nuclear Plant Unit.'; I &. 2, Alabama Power Company.
11·20 (June 1972). Thus, rq.'Ullltory approval of the· Plant Farley site was based on an
lIS:lumption that tbe Corps would oontinuc to maintain thosoe parameters.

Tile States of Alabama, Florida. and Georgia considered Plant farley's requirements and
those of other facilities on the CbattabcKlChoo River during the interstate compact
negotiations ool~ing a proposed Allocation FOfmula fur the ACf Rivet &sin. The
thlW states :signed a Memorandum ofAgreement providing for a minimum daily llow of
2,000 cfs below George W. Andl'CWs Lock· and Dam. just abuvc Plant Farley.

The Corps ba.<; lISt.1 reeusni7..cd the need fot flC,lW of2.000 cr... at Columbia. Alabama. for
example. the Walter f. George Reservoir R\."gUmlion Manuaillpecificatty rt.'(()~izes dUll
Plant Farley and other industries require adequate nOW$ and clevatitlnS tor their
l,lpCI'lSliOll1i and downstream Wlltl:t quality liS fuUuws:

Among Ibe industrial users life two paper oonlpany facilities and (me
lIuclear pow(lr plallt. Mead Paper Compllny. at the headwaten; of W.f.

0047

Southern Nuclear Operating Company

98



0047

November 21. 2008
l)age3

George L3ke. and the Georgia Paciilc Corporation. in the headwaters (If
Lake Semioolc. withdraw W'lIt(,"l' for pr~"S used in tile mlllluf*lturing
of wood products. These companies must also mCd llpecillJ water quality
requiremeots f<>r disclwge that are based on a combinatioo of dilOSlllvcd
Olt)'geIt and flow in the riVei'. The Alabama Power Company's Fadc)'
Nuclear Power Plant is located on the Chattahoochee River dl,)wnstteam
from Columbia. Alabama. The plan' bas an intake structure that provides
cooling water tOr its nucll.lUf fuel. and is dependent upon a river-stage:
alxwe 76 feet MSL foc$lltcopenttion.

Apalachi4."Ola Rivet Bl1Sin Reservoir Regulation Manual. AplX.'ndilt C. Walter r. George
DamatC-1HFeb.I993).

Plant Farley and the olller industrial facilities in the region mate a major etmtribu.km ttl
the "Sianal ~:onomyof southeastern Alabama and southwestern Georgia. Flows of
:2.000 efs at Columbia. Alabama. are critical fur the continU4.>d lIllfe and reliable uperation
of those facilities. Therefore. Southern Nuclear lUges the COJPs to ensure ilS mallual
revisions clearly provide forthu continuation oftlows at that levcl.

The Corps must sHPport Q!Yietiop QI! !II, Ap!JaShkola yd a..tyllooshee Riven'

In addition to tlow u$1II1lptions. another prinwy factor in the siting of Plant FlUky W8$

proximity to a fedClfaIly authorized and maintained navigable river. Most of the JIII'gC'
equipment fur lbe original plant construdiun was delivered by barge. In 2000 and asain
in January of 2006. barge uansportation to and Unm the plant was~ fur vitill
equipment n:placement and maintenance activities. No other mode of transportation to
farley was adequ.1fe fur tbose purposes. Inadequate provision fOr rcliablc navigatiQn will
increase C(tSt$ f\lr Plant Farley and limit the potential f(~ futUl'c expansion.

Navigation is one of the prineipal auUwoud purposes (If the ACf River Basin reservoir
system ll.i authorizc:.-d by Congress. Each of the Corps' ACF reservoirs plays II critical
role in maintainins nlivigati(lQ in the ACF Riva- Basin. For example. the ,"'Ummt
reservoir regulation manual ror Jim Woodruff Reservoir describes Woodruffas "0 multi­
purpose project created primarily to aid navigntion in the Apaloohit."tlla River below the
dam and in the Chattahoochee and Flint Rivers above tbe dam and to generate electric
power." Apalacltic'lla River Basin Reservoir Regulation Manual, Appendix: A. Jim.
WoodruflReservoir at A.IO (1972 &. Rev. July 1985). To this end.lbe COIpS is directed
ttJ maintain Woodruff at an elevation of approximately 77 ft MSt wltile continuousl)'
relcl1Sing inflows to the Apltl....itloola Rh,'er in order to support II nine toot deep
navigation dlannel. /d. lit A~16. A~I7. Contin\K\US navigation opehjioM are tl) be
curtailed onl)' during unUSllallow-tlow event.'!, COnsiSlcot with static helId Iim.itations. Id.
lltA·If~.

Upstream, the Ooorge W. Andrews Reservoir is dC$Cribed in its Reservoir Regulation
MlUlual as ". single purpose project designed ttl aid Ilavigllrioo by providing a 9-{ool
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IUlvigation chanm.'l and by maintaining a more unifonn oo\\-'llstreMl flow:' Apalacbioola
River Basill RQ\efVoir Regulatiun Manuli. Appendix 0, George W. Andn.ows Reservoir
at J>..S (Rev. Feb. 1978). Andrews, like Woodruff, is a run-of·river proj~t. and it aids
navigalkm primarily by passing inflows released from ups1rC8111 projects. All efforts are
to be made to ensure Andn.'\\-'·$ tailwater does not drop below 7'1 It MSL-~theminimum
needed to maintain a nine foot navigmittfl channel. Site Uf. at 0-26. W~'tl Andrews can
no lonser support this tailwater elevation, "arrangements. may have to be mttde tor limited
()pet'lltion of the Walter F, George power plant, or tOr equivalent SpillW8}' di$Cbarges."
la, ludeOO, 411 tb.rec of the upstream I'C$Crvuirll arc required to support navigation from
Columbus, Georgia, 10 the GulfofMexico, A..'1 the Corps' 1989 Draft Water Control Plan
I'CC(lSOizes. "all three of the major storage projecbl will be utilized to pmvide tlte
designated level of support" for navigation "for lIS Itlng as po5>'lible and, of C(lUflle.

prcfernbly year-round." Aer-' Buin Water Control Plan at 17-18 (Draft Oct, 1(89),

As explained alxlVe, Plant Farley was dClligned and built till the assumption that the
Corps would ensure a minimum el~'ati<m of 76 0. MSL between Andrew", and Woodruff
for as much of the year as possible. \\-'bat the ACF reservoirs llJ'U operated to meet the
elevation and fiow tar'Jels specified in the WOudruft' and Andre'<\'S Reservoir Regulation
Manual., Plant FlideY'$ operational requircment$ are met.

Recenlly, lhe Corps bas not maintained the Apalachicola River to provide ft1f safe and
reliable navigation, largely due to the Sttltc tlf Florida's denial of authoriL'..ation pursuont
to Clean Water Act (''C\VA") Sectioo 401, the Coastal Zorn: Management Act
("CZMA"), and various state statutes and regulations. As a result. commen.'ial barge
traffic from Alabama and Georgia to the Gulf of Mexi\X1 hll.~ all but ce'dS(.-d.

Nevertheless. rtte COrp5i is responsible for maintaining navigation in the ACF River Basin
notwithstanding Florida's decision. C\VA Sections 404{t) and SII(a) provide sullk'ent
authority t()r the Corps to procted wUh navigation maintenance despite florida's denial
(If a section 401 permit Additionally, florida's coastal management prognsm doe$ not
pnl\'ide an independent basili to block navigation maintenance Qn the Apalachicola Riva'.
Under CZMA Section 307(e., the consistency review progr.un may not be constl'Utld as
diminishing. superseding. or modifying existing ftedcraJ ~'POnsibi1ities over 118viBable
waters. TIle Corps cannot use its failure. to maintain the navigation channel and the
~uent reduction in barge traffic as a ba.'lis for not opetaling the reservoirs (or
navigation.

The {~orp5must operate the ACt' mmoJn for their authorized purposes.

The Ct,)rp$' method of devdopina itll Interim Operations Plan ("lOP") and Revised
Interim Operatiuns Plan ("RIOP". raises concerns about how the COrpll defines ils
iStlltUk'tt)' authority with respect In ACF Rhter Basin operatioll$. The lOP and RIOP arc
~lmo$4 exclusively driven by fish and wildlile o.mcerns. How4."Ver, only onc ACF
feserVoir-West Pointfi-was expressly authorized by Congress for any fish and wildlife
purpose, and thai Wall Ptlint authorization waw for lblt and wildlife recreatioll. 'There is
no recreational purpose ll$$Octated wilh tbe muss.e1 and $lurgoon species which were lhe
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subject of the lOP and RIOP. The Corps hus no independent authority to create lin lOP
or RIOP ck.'Signed to benefit thP:atenc:d and ~1dangered $pecI\l$ to the dc."triment of the
autbori7.cd putpOSe$ of the ACf reset'\"Oir $ystem.

The Endangered Species Act (<<EM") does Mt audwrize tCdeGi.t actions independent of
federal agencies' other statutory authorities. Rather. a federal agency may undertake an
action for the oonservaUoo of a tllteatened or endangered ~ies only if its authori7..ing
:s1111utell allow i' 10 do~. 111t: Sishlb CiC<.Wl Court e.'( AJ>pi:als, illllU opinioll lld\b~iug
the Corps' Missouri River operations. noted that if "ESA COOlpliancc "'(,)Old force the
Corps to abandon the dominant [Flood CootrolAct] purposetl of flood Cl..lntrol or
downstream navigation, the ESA would IlQt apply." In re Operation (~llhe Missouri
Riw:r s.l'Slcm Litigation, 421F,3d 618. 631 n.9 (SIb eir. 20(5) (emphasis added), The
Eighth Circuit's opinion larScly upheld a dcc..illion by Judge Pool MllgtlUSl.lll, who now
J3'1'C$ides over the ACF litigation in the Middle District. of Florida. likewise. the Supreme
(;uurt has reeentJy held that ESA Section 7 governs only dbcr~Jionary federal actiolli it
dQeS not mandate any m;ult beyond or wntrary to an agency's discretiolUlJ)' authorit)'.
Nat'! A.u ilt.~fHome Bwldtil'$ ", Defendcl'$ ofWild!ifit, 121 S. ('to 2518, 2536 (2007).

Onder the applicable provisions of the ESA and the repations of the Fish and WildlitC:
Ser"ice, the Corps should have prest..'llted i~ method ofoperatiag the ACF rosen'Qirs as
the subject of the Section 7cODJUltation,. Because the Corps failed 'Qell) il(), there wtlS
never llny ddermilUlti!)I) whether the CQrps' pre--fOP opemtions potentially
"jeopardizqd) the wntinued e"ist~" of the Gulfsturgeon or the Apalacbicobl. mussels
or "ck.woyf.ed] or adversely moditIied]" those lqX.'Cies' critical habitats. Rather, the lOP
itself was made the subjlNt of S~on 7 consuhation~ven dlOUgb ~. Corps lacks
independent statutory authority to develop the JOI' Of RJOP,

Support of OQ\-igation is among the prim:tryCoo~lIy authorized pul'J)I)scs of the
ACF mserv()~. Acconlingly, the C-orps has 00 discretion to abandon nll\'iBation lIUpPOft.
nor may the COl:'p5 operate the ACf resavgjrs ill' (()Ilservation ofa species listild under
tlte £SA if doing so results in operatitlnS which iml to provide thr navigation and the
odler COllb'feSSionaily authorized purposes of the ACF reservoirs. Set! 421 f 3d at 619
n.7 ("(I)f t4ccd in the future with the unhappy choice (.)1' abandoning flClOd \Xlfltrol ()t

navigation on the one hand Or recreati\lU. fish and wildlife \In the other. the priorllie$
establislt<ld by the (statutes aUlhoril.ing the Mis.'lOun RivCf projects] would forbid the
abandonment of flood oontrol or nav~ti(ln,"). Providing additional flows for fish and
wildlife are appropriate m lifter the primary putpOS\.'8 of tbe ACF feSCf\'()ir s)'lltcm.
including navigation. arc: nu."t.
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Thank you for your ('QIl$jderatloo of thc..'I$e comrn\."fll$. Should you have any qUC$tion$ Qr
if you wish to receive additional informatillU, please ~ontaet tnCo' at (:lOS) W2-6387 or
jgodftey@soutbemoo.eom .

Sincerely., / .
" '1"/ l 'j/iilUz'./, ll2t.M4

Mike Godfrey ,/ /
Environmental Aftmlll M4nager

JMGlahl

fiS Fil\l: E.Ol.51
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 630 East Broad Street, Eufaula, Alabama  36027 
 334 / 688-1000     334 / 695-1878   

 

“Promoting the Effective Development, Utilization and Maintenance of the Apalachicola-Chattahoochee-Flint Inland Waterway and River System” 

 
 

December 30, 2009 
  
 
 
VIA OVERNIGHT DELIVERY AND ELECTRONIC SUBMISSION AT 

http://www.sam.usace.army.mil/pa/acf-wcm/mail_list.htm 
 
Col. Byron Jorns, District Engineer 
Mobile District, U.S. Army Corps of Engineers 
c/o Tetra Tech, Inc.  
107 Saint Francis Street, Suite 1403 
Mobile, Alabama  36602-9986 
 
Re:  Revisions to the Scope of Draft Environmental Impact Statement for 

Updating the Water Control Manuals for the Apalachicola-Chattahoochee-
Flint River Basin  

 
Dear Colonel Jorns: 

This letter provides the comments of Tri Rivers Waterway Development 
Association (“TRWDA”) regarding efforts of the Corps of Engineers (“Corps”) to revise 
the scope of the Environmental Impact Statement (“EIS”) for revisions to the water 
control manuals for the Apalachicola-Chattahoochee-Flint (“ACF”) River Basin.  See 74 
Fed. Reg. 59,965 (Nov. 19, 2009).  According to the Corps: 

Any comments previously submitted will be reviewed and addressed in 
any scoping revisions.  There is no need to resubmit comments previously 
provided during the 2008 scoping effort, unless in your opinion the above-
cited district court decision necessitates additional comments from you. 

Id. at 59,966.  TRWDA submitted comments dated November 21, 2008, and we have 
enclosed an additional copy of those comments which are hereby incorporated by 
reference.  This letter provides additional comments in light of Judge Magnuson’s July 
17, 2009, memorandum and order in the Tri-State Water Rights litigation.  In re Tri-State 
Water Rights Litigation, Case No. 3:07-md-01 (M.D. Fla. July 17, 2009).  This letter 
hereinafter refers to the Court’s memorandum and order as “Court Order.” 

Tri Rivers Waterway Development Assn

103



Col. Byron Jorns, District Engineer 
December 30, 2009 
Page 2 

 

1. The Corps Must Determine Project Purposes with Reference to the Original 
Authorizing Statutes.  

TRWDA’s previous comments emphasized that the Corps must abide by the 
Congressionally authorized purposes of the ACF River System, and TRWDA set forth 
the lawful project purposes for all five of the Corps’ ACF reservoirs.  The Court Order 
demonstrates that TRWDA applied the correct method to identify the Congressionally 
authorized purposes for the Corps’ ACF projects.   

TRWDA cited the original statutes authorizing the construction of the reservoirs, 
as well as the specific Corps documents referenced in those statutes.  For example, in the 
case of Lake Lanier, TRWDA cited primarily the 1946 Rivers and Harbors Act, Pub. L. 
No. 79-525, 60 Stat. 634, 635 (1946), and House Document No. 80-300 (1946).  From 
those documents, TRWDA concluded that the three Congressionally authorized purposes 
of Lake Lanier are flood control, navigation, and hydropower.  The Court cited the very 
same documents under the sub-heading of “Authorization,” as well as additional 
legislative history.  Court Order at 6-9.  The Court then concluded that the primary 
purposes of Lake Lanier are flood control, navigation, and hydropower.  Court Order at 
72-74.  Therefore, the Court Order confirms that TRWDA has used the correct method to 
determine the lawful purposes of the Corps’ reservoirs in the ACF River System. 

TRWDA’s prior comments explained that water supply is not a Congressionally 
authorized purpose of Lake Lanier.  The Court agreed as follows: 

Having thoroughly reviewed the legislative history and the record, the 
Court comes to the inescapable conclusion that water supply, at least in 
the form of withdrawals from Lake Lanier, is not an authorized purpose of 
the Buford project. 

Court Order at 77.  The Court Order went on to explain that additional Congressional 
authorization would be required before the Corps could lawfully reallocate Lake Lanier 
storage for water supply regardless of what has been done in the past.  Court Order at 88.   

2. The Corps Must Support Navigation.  

a. The Corps Is Obligated to Operate the ACF Reservoirs to Support 
Navigation.  

Application of the correct methodology to determine the Congressionally 
authorized purposes of the ACF River System yields the inescapable conclusion that 
navigation is a primary authorized purpose of all five of the Corps’ ACF reservoirs.  
TRWDA described the lawfully authorized project purposes for the remaining four 
reservoirs in the ACF River System in its previous comments and reiterates them here:   
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• West Point:  Flood control, hydropower, fish and wildlife 
recreation, general recreation, and NAVIGATION.  Sources:  
Pub. L. No. 87-874, 76 Stat. 1173, 1180 (1962) (referencing H.R. 
Doc. No. 87-570 (1962)). 

• Walter F. George:  NAVIGATION and hydropower.  Sources:  
Pub. L. No. 79-14, 59 Stat. 10, 11, 17 (1945) (referencing H.R. 
Doc. No. 76-342 (1939)); Pub. L. No. 79-525 (referencing H.R. 
Doc. 80-300); Resolution of House Public Works Committee (May 
19, 1953). 

• George W. Andrews:  NAVIGATION.  Sources:  Pub. L. No. 
79-14; Pub. L. No. 79-525; Resolution of House Public Works 
Committee (May 19, 1953). 

• Jim Woodruff:  NAVIGATION and hydropower.  Sources:  
Pub. L. No. 79-14; Pub. L. No. 79-525. 

The Corps cannot lawfully rely on its own past failure to maintain the ACF River 
System for navigation as an excuse not to operate the reservoirs in a manner that supports 
navigation today and in the future.  The Corps’ failure to maintain the navigation channel 
is not some externality beyond the Corps’ control.  Rather, it is the Corps’ own statutory 
responsibility to do so.  Therefore, in accordance with the Court Order, the Corps should 
revise the scope of its EIS to ensure that reliable, year round navigation on the ACF 
system is a required alternative and is fully provided for in the revision of its water 
control plans and manuals.  The Corps may not consider any alternative that does not 
fully account for navigation. 

b. The Corps Has Adequate Navigation Maintenance Authority 
Regardless of State Approval.  

The Corps cannot lawfully blame its failure to maintain the ACF River System for 
navigation on the action by the Florida Department of Environmental Protection 
(“FDEP”) to deny state permit approval more than four years ago.  TRWDA has engaged 
FDEP staff as well as environmental interests to explore the necessity of resuming 
maintenance dredging.  Based on those discussions and the knowledge and experience of 
TRWDA members, we remain convinced that there are appropriate and environmentally 
responsible methods to perform all the tasks necessary to maintain a safe and reliable 
navigation channel.  However, the Corps must exercise its mandated responsibilities.  
Unfortunately, the Corps has undertaken no apparent effort to identify navigation 
maintenance options which may be agreeable to FDEP and other interests.  TRWDA 
urges the Corps to restore safe and reliable commercial navigation in the ACF River 
System. 
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In developing a plan for navigation maintenance, TRWDA urges the Corps to 
work cooperatively with FDEP and other appropriate stakeholders, including navigation 
interests, environmental interests, and local governments.  However, regardless of 
whether FDEP approval is obtained, the Corps has sufficient federal preemptive authority 
to maintain the federal navigation project, including specifically the ACF River System, 
regardless of state objections.  TRWDA has previously explained the legal basis for the 
Corps’ authority in a petition to maintain the ACF navigation project, which TRWDA 
submitted on March 2, 2006, and which these comments shall reference as the “404(t) 
Petition.”  A copy of that petition is enclosed and hereby incorporated in these comments.   

TRWDA’s petition focused on Sections 404(t) and 511(a) of the Clean Water Act 
(“CWA”).  As recently as November of 2009, in the context of the Corps’ efforts to 
dredge the Delaware River over the objections of the State of Delaware and others, the 
Corps acknowledged that those statutes and others authorize the Corps to conduct 
maintenance dredging for a federal navigation project over the objection of a state.  
According to the Corps, “Congress has exempted certain Federal construction projects 
from regulation under the CWA, thereby retaining for itself the authority to determine 
whether such projects should proceed.”  Brief for Federal Defendants at 21, State of Del. 
Dep’t of Nat. Res. & Envtl. Control, Case No. 09-cv-821-SLR (D. Del. filed Nov. 20, 
2009) (hereinafter “Corps’ Brief”).   

Generally, the federal government is immune from state regulation.  However, the 
CWA waives sovereign immunity for certain limited purposes under the CWA, which 
means some federal actions may be subject to state water quality regulation.  Corps’ Brief 
at 24-25.  However, this waiver of sovereign immunity is limited.  The Corps’ Brief 
correctly explains that the CWA “‘shall not be construed as . . . affecting or impairing the 
authority of the Secretary of the Army . . . to maintain navigation.’”  Corps’ Brief at 27 
(quoting CWA § 511(a), as codified at 33 U.S.C. § 1371(a)).  The intent of Section 
511(a) was to ensure the Corps “has the authority to proceed with measures necessary to 
maintain navigation” in the event “State requirements relating to the disposal of dredged 
spoil may not be compatible with the responsibility of the Corps of Engineers to maintain 
navigation.”  404(t) Petition at 19 (quoting remarks of Rep. Ray Roberts, 123 Cong. Rec. 
38,970 (1977)). 

CWA Section 404 specifically governs discharges of dredged or fill materials into 
areas subject to CWA jurisdiction.  Section 404 generally authorizes states to “‘control 
the discharge of dredged or fill material in any portion of the navigable waters within the 
jurisdiction of such State, including any activity of any Federal agency.’”  Corps’ Brief at 
25 (quoting CWA  404(t), as codified at 33 U.S.C. § 1344(t)).  States are authorized to 
add substantive and procedural requirements.  Id.  However, Section 404(t) also includes 
the following qualification:  “‘This section shall not be construed as affecting or 
impairing the authority of the Secretary to maintain navigation.’”  Corps’ Brief at 25 
(quoting CWA  404(t), as codified at 33 U.S.C. § 1344(t)).   
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The Corps also has stated that it may engage in dredging on the Delaware River 
notwithstanding Delaware’s objection pursuant to the Coastal Zone Management Act 
(“CZMA”).  According to the Corps, a direct action by a federal agency (as opposed to a 
private action taking place pursuant to a federal permit) “may proceed even if a state 
objects to a Federal consistency determination.”  Corps’ Brief at 36 (citing 15 C.F.R. § 
930.43(d)).  Therefore, Delaware was “incorrect as a matter of law” that the Corps’ 
dredging activities required state concurrence.  Id.  Thus, the Corps has amply 
demonstrated, and TRWDA agrees, that a state’s refusal to concur under the CZMA is no 
bar to the Corps’ maintenance of a federal navigation project, including the navigation 
channel in the ACF river basin.   

The Corps has sufficient federal authority to maintain the navigation channel in 
the ACF river basin without regard to a state’s action.  The Corps’ exercise of this 
navigation maintenance responsibility should be included in the scope of its EIS and fully 
accounted for in any revisions of its water control manuals for the ACF river basin. 

Thank you for this opportunity to comment.  Please feel free to contact me at 
(334) 668-1000 if you have any questions. 

     Sincerely, 
 
           
 
     Billy V. Houston 
     Executive Director 
 
Enclosures 
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November 21, 2008 
 
 
 
SUBMITTED VIA E-MAIL TO COMMENTS@ACF-WCM.COM  
 
Col. Byron Jorns, District Engineer 
Mobile District, U.S. Army Corps of Engineers 
107 Saint Francis Street, Suite 1403 
Mobile, Alabama  36602-9986 
 
Re:  Scoping Comments for Revisions of the Water Control Manual for the 

Apalachicola-Chattahoochee-Flint River Basin  
 
Dear Colonel Jorns: 

This letter provides the comments of Tri Rivers Waterway Development 
Association (“TRWDA”) regarding the scoping process of the Corps of Engineers 
(“Corps”) to update its water control manual for the Apalachicola-Chattahoochee-Flint 
(“ACF”) River System.  Thank you for your consideration of TRWDA’s views. 

1. TRWDA’s Interest in the ACF River Basin  

TRWDA represents many stakeholders who rely on the ACF River System for a 
variety of uses, including navigation, hydropower generation, water supply, wastewater 
treatment, economic development, environmental enjoyment, tourism, and recreation.  
The members of TRWDA include the cities of Eufaula, Dothan, and Phenix City, 
Alabama, and Columbus and Bainbridge, Georgia; most of the counties in the three states 
along the federal navigation project; the Coalition of Alabama Waterway Associations; 
Columbus Water Works; Georgia Pacific; Lake Seminole Association; MeadWestvaco; 
Middle Chattahoochee Water Coalition; Riverway South; Southeast Water Alliance; and 
Southern Nuclear Company.   

TRWDA seeks to partner with business, municipal, industrial, environmental, 
agricultural, and recreational interests, and with local, state and federal agencies to seek 
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scientific, technical and economic solutions to the obstacles which have prevented a full 
realization of the benefits of the ACF River System in recent years.  We have engaged 
experts in business development and economic analysis from Troy University to quantify 
the economic value and potential of the system, including impacts to industrial 
development, agriculture, municipal revenues, and tourism.  We have also entered into 
direct discussions with representatives in the ACF river basin from Lake Lanier and the 
greater Atlanta area in the north to the Apalachicola Bay in the south, and we intend to 
continue to participate in those mutually cooperative efforts.  

2. The Corps Must Operate the ACF Projects for Their Congressionally 
Authorized Purposes. 

a. The Corps Should Acknowledge the Statutory Authorized Purposes 
for the ACF Reservoirs.  

Congress enacted several federal statutes which provide the Corps’ authority for 
its initial construction and subsequent operation of the ACF reservoirs.  Any revision to 
the water control manual for the ACF River System must comply with those laws as well 
as with the Corps’ regulations.  TRWDA understands the federal reservoirs’ primary 
Congressionally authorized purposes to be as follows: 

• Lake Lanier:  Hydropower, downstream navigation, and flood 
control.  Sources:  Pub. L. No. 79-525, 60 Stat. 634, 635 (1946) 
(referencing H.R. Doc. 80-300 (1946)). 

• West Point:  Flood control, hydropower, fish and wildlife 
recreation, general recreation, and navigation.  Sources:  Pub. 
L. No. 87-874, 76 Stat. 1173, 1180, (1962) (referencing H.R. Doc. 
No. 87-570 (1962)). 

• Walter F. George:  Navigation and hydropower.  Sources:  Pub. 
L. No. 79-14, 59 Stat. 10, 11, 17 (1945) (referencing H.R. Doc. 
No. 76-342 (1939)); Pub. L. No. 79-525 (referencing H.R. Doc. 
80-300); Resolution of House Public Works Committee (May 19, 
1953). 

• George W. Andrews:  Navigation.  Sources:  Pub. L. No. 79-14; 
Pub. L. No. 79-525; Resolution of House Public Works Committee 
(May 19, 1953). 

• Jim Woodruff:  Navigation and hydropower.  Sources:  Pub. L. 
No. 79-14; Pub. L. No. 79-525. 

The laws cited above are the primary sources of the Corps’ authority with respect 
to the ACF reservoirs.  They provide the legal basis for how the Corps should operate the 
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ACF reservoirs.  To demonstrate compliance with these applicable laws and authorities, 
TRWDA urges the Corps to provide a clear explanation of the primary Congressionally 
authorized purposes for each reservoir in its revised manual and in the accompanying 
environmental documentation. 

b. The Federal Action Is:  Reservoir Operations for their 
Congressionally Authorized Purposes. 

TRWDA urges the Corps to include in its environmental documentation a clear 
explanation of the federal “action” which the Corps is evaluating for purposes of 
complying with the National Environmental Policy Act.  That “action” should be defined 
as the operation of the ACF reservoirs in accordance with their Congressionally 
authorized purposes. 

Events leading to the development of the Corps’ present Interim Operations Plan 
(“IOP”) and Revised Interim Operations Plan (“RIOP”) for the ACF river basin illustrate 
our concerns.  In our view, the Corps never clearly defined the federal action which was 
the subject of its Section 7 consultation with the U.S. Fish and Wildlife Service (“FWS”) 
under the Endangered Species Act (“ESA”).  Under ESA Section 7(a)(2), federal 
agencies are required to consult with FWS to insure a proposed action does not (1) 
jeopardize the continued existence of a listed species, or (2) destroy or adversely modify 
the species’ designated critical habitat.  16 U.S.C. § 1536(a)(2).  If the action would cause 
jeopardy or adverse critical habitat modification, FWS is authorized to propose 
reasonable and prudent alternatives and reasonable and prudent measures.  However, in 
developing the Corps’ IOP and RIOP, the federal action constituting the basis for 
consultation was never clear.  Rather than presenting to FWS its standard operating 
procedures under the authorizing statutes, the Corps entered into open-ended negotiations 
with FWS and developed what amounts to a freestanding conservation agreement for the 
Apalachicola River.  The resulting RIOP now drives the Corps’ operations for the rest of 
the ACF system.   

TRWDA urges the Corps not to repeat that inappropriate model as it revises its 
manual.  The Corps should begin by setting forth a set of operations that fulfills the 
authorized purposes of the reservoirs, according to the primary Congressional authorities.  
To the extent any manual revisions allow for alternative operations—such as operations 
to serve secondary project purposes or to comply with the ESA and other federal laws—
the Corps should consider such alternatives only on the following terms: 

(1) Any alternative that differs from optimal operation of the 
reservoirs for their primary Congressionally authorized purposes 
should be clearly identified as such. 

(2) The need and/or legal basis to deviate from operation of the 
reservoirs for optimal fulfillment of the primary Congressionally 
authorized purposes should be clearly explained. 
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(3) The Corps should clearly explain applicable limitations on any 
deviation from operations for primary Congressionally authorized 
purposes, such as a time limit and the circumstances under which 
the Corps will restore primary operating parameters.  

c. Revisions to the Manual Must Recognize Navigation as a Primary 
Congressionally Authorized Purpose and Reflect Statutory Intent to 
Support Downstream Communities. 

A central and consistent Congressionally authorized purpose of all the ACF 
reservoirs as enacted by Congress is to support navigation.  Commercial navigation on 
the Chattahoochee and Apalachicola Rivers has been historically limited to points 
between the Gulf of Mexico and the fall line at Columbus, Georgia.  Most of the ACF 
projects also support hydropower; however, the lowermost hydropower facility 
(Woodruff) is a run-of-river project with no storage capacity, as is Andrews, the nearest 
upstream reservoir.  If navigation is limited to points below the fall line, and the 
hydropower project farthest downstream is run-of-river, the inevitable conclusion is that 
Congress intended for the Corps to operate the upstream storage reservoirs, and 
especially the reservoir with the most storage capacity, substantially for purposes that 
would be realized in the lower regions of the ACF Basin, including navigation.  Any 
revisions to the manual must be consistent with that clear demonstration of Congressional 
intent. 

TRWDA is well aware of the reduction in commercial navigation which has 
occurred in the ACF River System in recent years.  However, a major contributing factor 
was the failure of the Corps to properly maintain the channel, and the Corps must not 
ignore its statutory obligation to provide navigation as it revises its water control manual.  
The critical limitation on navigation is the lack of proper maintenance of a few small 
stretches of the Apalachicola River, which blocks access from the upstream 
Chattahoochee and Flint Rivers south to the Gulf of Mexico.  However, channel 
maintenance is the Corps’ responsibility under federal law.1  The primary hindrance to 
navigation in the ACF system is the Corps’ failure to provide it.  The Corps must not and 
cannot lawfully use its own failure to perform its statutory duty to maintain the 
Apalachicola River for navigation as a basis to unilaterally reorder the project purposes 
without first obtaining Congressional approval to do so. 

To justify its own failure to maintain the navigation channel, the Corps has cited a 
2005 decision of the Florida Department of Environmental Protection (“FDEP”) to deny 
certain state environmental authorizations for the Corps’ channel maintenance activities.  
TRWDA remains concerned and disappointed that the Corps would so easily place itself 
                                                 

1 TRWDA provided a thorough explanation of the Corps’ obligation to maintain the Apalachicola 
River for navigation in a petition to the District Engineer and the Chief Engineer dated March 2, 2006, 
asking the Corps to resume navigation maintenance pursuant to Section 404(t) of the Clean Water Act.  We 
trust that document remains available to the Corps, but we will be pleased to provide the Corps additional 
copies if needed. 

Tri Rivers Waterway Development Assn

111



Col. Byron Jorns, District Engineer 
November 21, 2008 
Page 5 

in a subservient position to a state and allow a state agency to veto the Corps’ federal 
authority and activities.  TRWDA shares the concerns of FDEP and environmental 
groups with respect to the environmental impacts of certain dredging and disposal 
practices which were utilized in the past.  However, TRWDA is convinced there are 
practical solutions for the Corps to be able to resume its channel maintenance activities in 
a manner acceptable to FDEP and all affected parties.  In any event, the Corps should 
exercise its federal statutory preemptive authority to maintain the channel for navigation.  

Aside from the direct interest of TRWDA and its members in navigation, we 
believe the Corps’ provision of water flow sufficient to support navigation would also 
support industrial and municipal requirements, which are discussed further in Part 3 
below.  In addition, flows in the Chattahoochee and Apalachicola Rivers sufficient to 
support navigation will be beneficial to aquatic species and the natural resources of the 
Apalachicola River and Apalachicola Bay.  A minimum flow of 5,000 cfs at Woodruff 
Dam has been established to benefit certain species protected under the ESA.  However, 
it is the position of Apalachicola Bay and River Keeper and the Franklin County Seafood 
Workers that those minimum flows do not adequately protect the Bay and its other 
resources, including commercial fisheries and other ecological resources, on a sustained 
basis.  TRWDA believes flows sufficient to meet Middle and Lower Chattahoochee 
requirements would increase the frequency of instances when flows below Woodruff 
Dam would exceed 5,000 cfs to benefit the Bay, particularly when combined with inflow 
contributions from the Flint River. 

d. Water Supply Is Not a Primary Congressionally Authorized Purpose. 

Congress has established the primary purposes of the ACF reservoirs, as 
described more fully above.  All other purposes, including local water supply, are 
secondary.  The Corps may not allow any secondary use of the ACF reservoirs that would 
interfere with those primary purposes without further Congressional approval.  
Specifically, according to the statutes governing the Corps’ reservoir operations: 

Modifications of a reservoir project heretofore authorized, surveyed, 
planned, or constructed to include storage . . . which would seriously 
affect the purposes for which the project was authorized, surveyed, 
planned, or constructed, or which would involve major structural or 
operational changes shall be made only upon the approval of Congress as 
now provided by law. 

43 U.S.C. § 390b(d).  The Corps has interpreted this statutory provision to limit 
allocation of storage for water supply to the lesser of 15% of a project’s total storage or 
50,000 acre-feet.  ER 1105-2-100, ¶ 3.8.b(5).  The statute and the Corps’ regulations are 
consistent with longstanding federal policy to view water supply as primarily a local and 
not a federal responsibility.  Because local water supply is not among the primary project 
purposes established by Congress, federal law imposes strict limits on the Corps’ 
authority to allow water diversions for local consumption. 
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3. The Corps Must Acknowledge and Address the Needs of the Middle Portions 
of the ACF River System.  

Water shortages in North Georgia and endangered species in the Apalachicola 
River have dominated the public discourse on ACF operations in the past two years, due 
to the drought in the Southeast.  However, Congress authorized and instructed the Corps 
to build and operate the ACF reservoirs substantially for the benefit of those located in 
between those two ends of the ACF River System.  For example, as explained above, 
Congress authorized the three storage reservoirs, including Lake Lanier, primarily for 
navigation support and hydropower production below the fall line.  West Point is subject 
to Congressional authorizations for additional purposes, namely, flood control, fish and 
wildlife recreation, and general recreation for those in the La Grange area.  As the Corps 
develops revisions to its ACF water control manual, it must ensure its operations serve 
the communities and businesses of the ACF River System’s middle regions. 

a. Communities in the Lower Portions of the Basin Depend on the 
Corps’ Provision of Adequate Flows. 

Communities and businesses located and grew in cities like Dothan, Eufaula, and 
Phenix City, Alabama, and Bainbridge, Columbus, and La Grange, Georgia, with the full 
expectation that the Corps would operate the ACF reservoirs according to the laws 
authorizing their construction and operation.  Those communities spent millions of 
dollars to build public works projects as well as infrastructure including the Eufaula 
Inland Dock, the Phenix City Inland Dock, and the Columbia Inland Dock in Alabama 
and the Port of Columbus and Port Bainbridge in Georgia.  Those facilities made it 
possible for local communities to sell and ship agricultural, silvicultural and mineral 
products in bulk and to receive large deliveries of fuels and fertilizers by barge.  
Companies including TRWDA members Georgia Pacific, MeadWestvaco and Southern 
Nuclear Company sited and built major industrial facilities on the Chattahoochee River 
based in large part on the federal commitment that flows sufficient to serve the 
Congressionally authorized purposes would provide for their industrial cooling and 
discharge assimilation.  They also expected to reap the benefits associated with barge 
transport of fuel and bulk products provided by a reliable navigation channel.   

Not only have these communities and businesses acted and invested in reliance on 
the Corps’ lawful operation of the ACF reservoirs in the past, but they are counting on 
adequate flows for their future survival.  Industry and commerce will continue to grow in 
southeastern Alabama and southwestern Georgia with adequate flows and channel 
maintenance.  Several new economic opportunities which depend on flows in the 
Chattahoochee and Apalachicola Rivers have recently been developed or are under 
serious consideration.  The Corps and the cities of Columbus, Georgia, and Phenix City, 
Alabama, have been working on a river restoration project involving the removal of two 
small, historic dams to improve habitat and create a whitewater recreation course.  
Riverway South—an organization extending across all three ACF states—is actively 
promoting eco-tourism, and its success depends on the assurance of a safe and reliable 
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navigation channel from Columbus, Georgia, south to the Gulf of Mexico.  Longleaf 
Energy Associates has a permit to site a new energy production facility on the 
Chattahoochee River in Early County, Georgia, and the company plans to begin 
construction next year.  Several projects which include marinas or other river-based 
recreational opportunities have recently opened, are under development, or are in serious 
consideration, including a new marina which recently opened in Bainbridge, Georgia; the 
Trail’s End Resort and Marina on Lake Seminole; a proposed new marina near the 
National Infantry Museum in Columbus, Georgia; a proposed marina and nature trail in 
Quitman County, Georgia; and a kayak venture proposed for Chattahoochee, Florida. 

Without adequate flows and safe and reliable navigation, these opportunities for 
economic growth and business development will be subject to difficult challenges.  
TRWDA urges the Corps to explain in its revised manual and the accompanying 
environmental documentation how it intends to provide for the needs of the communities 
and industries located in the middle and lower portions of the ACF River System. 

b. The Corps Must Continue to Provide Agreed-upon Minimum Flows 
in the Middle and Lower Chattahoochee River. 

As you know, in recent years, representatives of Alabama, Florida, and Georgia 
attempted to develop a mutually agreeable allocation of water in the ACF River System.  
In that context, on July 22, 2003, the three governors signed an agreement which set flow 
parameters, including the following: 

• “On the Chattahoochee River above its confluence with Peachtree 
Creek, a flow of 750 cfs will be maintained on a daily basis, with 
the understanding that the State of Georgia is entitled to a variable 
flow regime that requires no less than 650 cfs in winters. . . .” 

• “On the Chattahoochee River at Columbus, Georgia, a flow of 
1350 cfs will be maintained on a daily basis at all times, and a flow 
of 1850 cfs will be maintained on a weekly basis provided that the 
top of the storage pool in West Point Reservoir is above 621.6 
feet.” 

• “On the Chattahoochee River at Columbia, Alabama, a flow of 
2000 cfs will be maintained on a daily basis.” 

• “On the Apalachicola River at Chattahoochee, a minimum flow of 
5000 cfs will be maintained on a weekly basis at all times. . . .” 

Memorandum of Understanding Regarding Initial Allocation Formula for the ACF River 
Basin, ¶ 4 (July 22, 2003) (emphases added).  Those flow figures were to be included in 
any allocation formula agreed to by the parties, and they were “intended to be met by the 
combined actions of maintaining water uses consistent with the allocation formula, and 
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by the Corps operating the federal reservoirs consistent with the allocation formula.”  Id. 
(emphasis added).  The license issued by the Federal Energy Regulatory Commission for 
the Middle Chattahoochee Project, a privately owned, run-of-river project located 
between West Point reservoir and Columbus, Georgia, includes flow targets which 
depend on the Corps’ releases from the West Point Dam upstream.  Those targets 
reference the same flow levels for Columbus, Georgia, which are included in the tri-state 
agreement.  Specifically, the targets are 1,350 cfs daily average, 1,850 cfs weekly 
average, and 800 cfs instantaneous when the Corps provides flows at or above those 
levels or, when the project’s inflow is less than those levels, outflow equal to inflow.  See 
109 FERC 62,246, at Article 402 (2004). 

In revising its manual, the Corps should develop its operation plan to satisfy the 
flow parameters agreed to by all three states.  TRWDA in particular calls the Corps’ 
attention to the Middle and Lower Chattahoochee flow requirements, namely, 1,350 cfs 
daily and 1,850 cfs weekly at Columbus, Georgia, and 2,000 cfs daily at Columbia, 
Alabama.  We believe those flow levels are generally sufficient to meet the 
Congressionally authorized purposes of the ACF River System.  They also correspond to 
the flows that are necessary to meet the water supply and water quality needs of 
Columbus Water Works, as well as the operation of industrial facilities on the 
Chattahoochee River, including those facilities operated by Georgia Pacific, 
MeadWestvaco, and Southern Nuclear Company. 

c. The Corps Should Not Rely on Flint River Flows to Meet 
Apalachicola River Needs to the Detriment of Flows in the Middle and 
Lower Chattahoochee River. 

Recently, increased flows from the Flint River have contributed to the Corps’ 
release of water from Woodruff Dam to provide for the 5,000 cfs minimum flows at 
Chattahoochee.  Like all stakeholders in the basin, TRWDA is grateful for any inflows 
that help meet system needs.  However, the Corps must not rely on Flint River flows to 
meet Apalachicola River requirements to the detriment of the Middle and Lower 
Chattahoochee River communities.  Contributions from the Flint River should provide no 
rationale for the Corps to reduce flows in the Middle and Lower Chattahoochee River 
below those levels necessary to support Congressionally authorized purposes and 
industrial and municipal needs.   

As noted above, the primary Congressionally authorized purposes of the ACF 
federal reservoirs include hydropower, navigation, and flood control.  The Corps’ ability 
to fulfill the reservoirs’ purposes for the benefit of the communities located along the 
ACF River System from Dothan, Alabama, to Gainesville, Georgia, depends exclusively 
on conditions in the Chattahoochee River.  The Flint River has absolutely no effect at any 
point on the Chattahoochee River above its confluence with the Chattahoochee just above 
the Jim Woodruff Dam.  Because Flint River conditions are independent from 
Chattahoochee River conditions, there is no logical basis to alter operations at the Corps’ 
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Chattahoochee River projects to the detriment of Middle and Lower Chattahoochee River 
stakeholders in response to conditions in the Flint River.   

Thank you again for this opportunity to comment.  Please feel free to contact me 
at (334) 668-1000 if you have any questions. 

     Sincerely, 
 
 
 
     Billy V. Houston 
     Executive Director 
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March 2, 2006

VIA OVERNIGHT DELNERY

COL Peter F. Taylor, Jr.
District Engineer
U.S. Army Corps of Engineers
109 St. Joseph Street
Mobile, AL 36602

Re: Petition for the Corps to Exercise the Authority of the Secretary of the Army to
Maintain Navigation on the Apalachicola-Chattahoochee-Flint Rivers Federal
Navigation Project

Dear Colonel Taylor:

Tri Rivers Waterway Development Association ("Tri Rivers") is a group of municipal
governments, chambers of commerce, businesses, industries, and individuals united in a mission
of promoting inland waterway commerce and navigation and sound economic development in
the region served by the Apalachicola-Chattahoochee-Flint Rivers Federal Navigation Project
("ACF Project"). Tri Rivers' members share a common desire to ensure the continued
availability of navigation on the federally authorized ACF Project in order to sustain and
improve the quality of life in Southeast Alabama, Southwest Georgia, and Northwest Florida.

The State of Florida recently denied a permit application submitted by the Corps of
Engineers for activities necessary to maintain navigation on the ACF Project. By the enclosed
petition, the Corps of Engineers is respectfully requested to exercise its statutory authority to
override Florida's decision and maintain the ACF Project for its Congressionally authorized
purpose, namely, navigation.

As discussed in the enclosed petition, Part 337 of the Corps' regulations sets forth the
process for the Corps, pursuant to Sections 404(t) and 511(a) ofthe Clean Water Act, to override
an adverse state decision where necessary to maintain a federal navigation project. The District
Engineer may prepare a report and forward it to the Office of the Chief of Engineers in

"Promoting the Effective Development, Utilization and Maintenance of the Apalachicola-Chattahoochee-Flint Inland Waterway and River System"
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Washington, D.C., "[w]hen the state denies or unreasonably delays a water quality certification."
See 33 C.F.R. §§ 337.2(b)(3), 337.8. Under the Corps' regulations, the Chief ofEngineers, as
the recipient of the report, is the official authorized to exercise the override. Id. § 337.2(b)(3).
However, the preamble to these regulations also states that the "district engineer is the ultimate
decision maker for Corps maintenance dredging and disposal activities." 53 Fed. Reg. 14902,
14910 (April 26, 1988). Consequently, we are providing this same petition to LTG Carl A.
Strock, .Chief ofEngineers, on today's date.

Thank you for your attention to this matter. Please feel free to contact me at (205) 992­
5807 or tcmoorer@southemco.com if you have any questions or comments.

Sincerely,

w~
Thomas C. Moorer, Pre' en: f!"-
Tri Rivers Waterway Development Association

Enclosure

cc: LTG Carl A. Strock

820401.1
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UNITED STATES OF AMERICA 
BEFORE THE 

UNITED STATES ARMY CORPS OF ENGINEERS 
 

 
 
In the matter of 
 
THE APALACHICOLA-
CHATTAHOOCHEE-FLINT RIVERS 
FEDERAL NAVIGATION PROJECT. 
 
 
TRI RIVERS WATERWAY 
DEVELOPMENT ASSOCIATION, 
 
 Petitioner. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

 
 

PETITION TO THE DISTRICT ENGINEER AND THE CHIEF  
OF ENGINEERS TO EXERCISE THE AUTHORITY OF THE SECRETARY  
OF THE ARMY TO MAINTAIN NAVIGATION ON THE APALACHICOLA-
CHATTAHOOCHEE-FLINT RIVERS FEDERAL NAVIGATION PROJECT 

 
Tri Rivers Waterway Development Association (“Tri Rivers” or “Petitioner”) hereby 

petitions the District Engineer and the Chief of Engineers to exercise the authority granted to the 

Secretary of the Army to instruct the United States Army Corps of Engineers (“Corps”) to 

maintain navigation on the Apalachicola-Chattahoochee-Flint (“ACF”) Rivers Federal 

Navigation Project in Alabama, Florida and Georgia (“the ACF Project”), including, but not 

limited to, any dredging, snagging, removal of rock protrusions, construction of dikes and jetties, 

provision of dredged material disposal areas, beneficial use of dredged material, and all other 

activities as may be required to maintain the Congressionally authorized 9 foot depth and 100 

foot width of the navigation channel throughout the ACF Project.  

Tri Rivers was formed in 1960 to promote inland waterway commerce and navigation 

and sound economic development within communities adjacent to the ACF waterways.  Its 
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membership draws primarily from municipal governments, chambers of commerce, businesses, 

industries, and individuals in Southeast Alabama, Southwest Georgia and Northwest Florida.  Tri 

Rivers’ members share a common desire to utilize and benefit from the federally authorized ACF 

navigation project and its effective development to improve the quality of life in the ACF Basin 

and the Southeast Region.   

I.    DESCRIPTION OF THE ACF PROJECT BASIN 

The ACF river system is located in the southeastern part of the United States.  The basin 

covers the north-central and southwestern part of Georgia, the southeastern portion of Alabama, 

and a portion of northwestern Florida.  It encompasses a total drainage area of 19,170 square 

miles of which about 76 percent is located in Georgia, 14 percent in Alabama, and 10 percent in 

Florida.  The Chattahoochee River drains an area of 8,650 square miles, the Flint River 8,494 

square miles, and the Apalachicola River 2,026 square miles.  The basin has a total length of 385 

miles and a maximum width of 110 miles.  The ACF basin includes all or parts of 47 counties in 

Georgia, eight in Alabama and six in Florida.  The 107-mile long Apalachicola River, which lies 

entirely in Florida, serves as the basin’s outlet into Apalachicola Bay and the Gulf of Mexico at 

Apalachicola, Florida.  Other than three problem areas on the Apalachicola River (Corley 

Slough, Chipola Cutoff and Blountstown reaches) representing less than twenty river miles, the 

ACF Project provides reliable waterborne transportation at minimal costs. 

II.    HISTORY OF NAVIGATION ON THE APALACHICOLA RIVER  

Navigation on the Apalachicola River has played an important role in interstate 

commerce for over 175 years.  As the Mobile Corps District explained: 

The Federal Government has had an interest in improving 
navigation along the Apalachicola River since the early eighteen 
hundreds, when during the 1828 through 1831 time period, the 
Corps of Engineers removed navigation obstructions from the 
river.  This interest has continued through the years as evidenced 
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by the many subsequent actions taken by the Federal Government 
to restore and/or improve navigation conditions.  

U.S. Army Corps of Engineers, Mobile District, Navigation Maintenance Plan for the 

Apalachicola-Chattahoochee-Flint Waterway, at Appendix E-1 (Sept. 1986) (“1986 Navigation 

Maintenance Plan”).   

In 1874, Congress provided for improvement of the Apalachicola River to “secure” a 

channel 6 feet deep and 100 feet wide “throughout its length” by conducting various 

maintenance activities, including dredging and removal of snags and overhanging trees.  Id. 

(quoting House Document No. 342, 76th Congress, first session).  That 1874 authorization was 

granted in conjunction with similar authorizations for improving and maintaining the 

navigability of both the Chattahoochee and Flint Rivers.  1986 Navigation Maintenance Plan, at 

Appendix E-1.  Pursuant to that Congressional authority, the Corps “maintained the navigation 

channel along the Apalachicola River by various methods,” including “snagging, rock removal, 

dredging, and construction of dikes and/or jetties.”  Id.  Nevertheless, portions of the navigation 

channel in the Apalachicola River continued to be filled with sand bars and snags which limited 

the river’s use to those periods of high flow when those obstructions did not interfere with 

interstate transport.   

Recognizing the vital importance of the ACF waterway for interstate commerce, 

Congress published a general plan in 1939 for the full development of this river system in the 

“interest of navigation and power.”  Id. at Appendix E-2.  That document proposed “a navigation 

channel 100 feet wide by 9 feet deep having a minimum bend radius of 1,000 feet along the 

Apalachicola River, with 6-foot navigable depths along both the Chattahoochee and Flint Rivers 

to Columbus and Bainbridge, Georgia, respectively.”  Id.  
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In 1945, Congress officially authorized development of the modern ACF Project “in the 

interest of national security and the stabilization of employment,” in accordance with its 1939 

plan.  See Pub. L. No. 79-14, § 2, 59 Stat. 10, 11-12 (1945), as modified by Pub. L. No. 79-520, 

60 Stat. 634, 635 (1946).  Importantly, as a long-standing Congressionally authorized 

development, the ACF Project continues to receive annual appropriations from Congress for its 

operation, maintenance, and improvement (as discussed in Part III.D below).  As a result, for the 

past 60-plus years, the Corps has been subject to a standing Congressional mandate to maintain a 

9-feet deep and 100-feet wide channel for navigation in the Apalachicola River, in order to 

ensure that the ACF Project remains “available for normal operation,” Pub. L. No. 107-66, 115 

Stat. 486, 491-92 (2001).   

Unfortunately, during the past three decades, the Corps and the State of Florida have 

disagreed over the proper methods to maintain the navigability of the Apalachicola River.  Until 

last year, however, the Corps and the three states eventually reached agreements to resolve most 

of their differences.  For example, in 1979, with the designation of the Apalachicola River and 

Bay as a National Estuarine Sanctuary, the State of Florida agreed to a series of conditions with 

the States of Alabama and Georgia.  Among those conditions was Florida’s agreement that it 

would cooperate with the Corps in evaluating and obtaining means to improve the availability of 

the 9-foot navigation channel in the Apalachicola River.  See 1986 Navigation Maintenance Plan 

at 1.   

Again, in the early 1980’s, a disagreement arose over the Corps’ plan to remove rock 

shoals from the river.  Consequently, in February of 1983, Tri Rivers filed a petition asking the 

Corps to exercise its authority under Section 404(t) of the Clean Water Act to maintain the 

navigability of the Apalachicola River.  That ultimately led to a negotiated agreement between 
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the Corps and the three states to implement a long-term solution to the recurring disputes 

between the parties as to the proper maintenance and operation of the ACF Project.  In June of 

1983, the Governors of Alabama, Georgia and Florida and the Mobile District Engineer signed a 

Memorandum of Agreement (“MOA”) to “lay the foundation for the three States to develop a 

responsible water management strategy for the ACF Basin, which recognized the water needs of 

all users and the impact of the management strategy on Apalachicola Bay.”  See 1986 Navigation 

Maintenance Plan at 2.  The MOA called for the development of a “Navigation Maintenance 

Plan” (“NMP”) which was to “describe all future alterations believed to be necessary to maintain 

navigation on the ACF Waterway.”  That plan was intended to have two complimentary goals.  

First, the NMP was to “provide the authorized channel dimensions in a cost-effective manner 

and in a manner which provides no further degradation of environmental resources.”  Id. at 2.  

Second, the NMP was to “closely coordinate management issues on the system with appropriate 

parties.”  Id. at 2.   

In 1986, the Corps and the Governors of Alabama, Georgia and Florida approved 

implementation of a 25-year NMP for the ACF Project, in accordance with the goals and 

objectives outlined in the 1983 MOA.  The purpose of the 1986 NMP was to “describe all future 

alterations believed to be necessary to maintain navigation on the [ACF] Waterway.”  See 1986 

Navigation Maintenance Plan at vi.  In developing the NMP, the parties explained that “every 

attempt possible was made to avoid or minimize adverse impacts associated with the 

maintenance measures considered.”  Id. at xii.  Those efforts included:  

. . . the siting and sizing of disposal areas; avoiding disposal on 
previously undisturbed productive flood plain and within-bank 
sites and in existing fields of training works; evaluating the 
potential to make productive use of dredged material; continuing 
the existing “selective snagging” program; avoiding disposal at 
underwater spring locations; developing data for consideration in 
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future rock excavation work; identifying alternative maintenance 
measures to address channel problems; incorporating provisions to 
remove dredged material sediments from the mouths of 
distributaries and tributaries and maintenance of the lower entrance 
of Battlebend Cutoff; and modifying Lake Seminole’s reservoir 
regulation operations to smooth releases to the Apalachicola River. 

Id. at xii.  The 1986 NMP identified a number of within bank, onshore and upland disposal areas, 

which were approved to accept dredged material from the navigation channel because those 

activities were not believed to cause net degradation of the environment.  The parties also 

identified several “problem areas” along the Apalachicola River, including the Corley Slough, 

Chipola Cutoff and Blountstown reaches; however, they agreed that navigation maintenance 

activities could continue in those areas with appropriate environmental mitigation.  Importantly, 

the NMP recognized:  

Dredging has long been, and will continue to be, a major 
component of the annual maintenance program of the entire ACF 
Waterway.  For the Apalachicola River segment, the importance of 
dredging is second only to flow regulation in the provision of 
navigation depths. . . . Disposal of dredged material is a necessary 
activity for the maintenance program.  Disposal sites listed in the 
NMP were designated through extensive interagency coordination. 

Id. at xx.   

The 1986 NMP anticipated future disagreements among the parties over navigation 

maintenance activities in the Apalachicola River, and established several principles to govern 

future negotiations.  The parties agreed as follows: 

Mitigation measures determined to be necessary [would] need to 
be consistent with both Federal guidelines and State criteria. . . . 
Development and implementation of mitigation actions [would 
need to] be conducted in coordination with State and Federal 
agencies and the need for mitigative actions will be based on 
anticipated adverse impacts associated with the measures.  
Implementation of mitigative actions will also be limited by 
Congressional authorization, agency jurisdiction and fiscal 
capability. 
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Id. at xiii (emphasis added).   

As noted later, Florida’s current position violates these principles.  In fact, even though 

Florida designated the entire Apalachicola River as “Outstanding Florida Waters” in 1984, which 

places greater environmental protections on a waterway, Florida explained this designation 

would not conflict with the terms of the 1986 NMP.  Specifically, Florida stated in its rule 

adopting that designation, “upon completion of the 1986 NMP . . . , it is the intent of the 

[Environmental Regulation] Commission to implement the recommendations of the interstate 

NMP.”  Id. at xxviii-xxix (quoting Florida regulations).   

Although periodic disagreements subsequently arose, Florida continued to issue the 

necessary water quality certifications and other approvals for the Corps’ maintenance activities 

on the ACF Project from 1984 until the mid-1990’s.  In 1995, the Corps applied for a renewal of 

its five-year permit to conduct necessary maintenance activities in the Apalachicola River.  Over 

the next three years, the Corps, Florida, and other interested parties, including members of Tri 

Rivers, worked to resolve various issues associated with the ACF Project.  Finally, in mid-July of 

1998, the parties negotiated acceptable draft permit conditions.  However, contrary to that July 

agreement, the permit ultimately issued by Florida in December of 1998 imposed several overly 

restrictive conditions which would have made adequate maintenance of the Apalachicola River 

nearly impossible.  Nevertheless, the Corps did not appeal Florida’s permit decision, because it 

refused to recognize Florida’s jurisdiction under relevant state law, explaining: 

[The Corps] does not consider itself to be an “applicant” for any 
Florida DEP permit.  However, pursuant to the Clean Water Act, 
we must request and receive water quality certification from 
Florida in order to dredge [the Apalachicola River].  Since we do 
not recognize Florida’s permit requirements as pertaining to the 
federal government, we obviously do not recognize a state 
administrative proceeding or state court as having jurisdiction over 
the federal government. 
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Letter from Army Corps of Engineers to Tri Rivers (Dec. 15, 1998) (Attachment A).   

In light of the Corps’ decision to not exercise its preemptive federal authority, Tri Rivers 

was compelled to file an administrative appeal of Florida’s permit action, which was done on 

December 16, 1998.  Tri Rivers’ appeal later became moot when the Corps subsequently signed 

an agreement with Florida in 1999, which allowed the Corps to conduct its necessary 

maintenance activities in the Apalachicola River.  The Corps’ five-year permit and water quality 

certification was issued by Florida on October 21, 1999, and it was later modified to include 

additional environmentally-beneficial activities in both 2001 and 2002.   

In the years leading to the 1999 water quality certification and afterwards, Tri Rivers, the 

Corps, and the State of Florida engaged in lengthy negotiations in an effort to identify mutually 

agreeable methods to maintain the navigation channel on the Apalachicola River.  During that 

process, Tri Rivers proposed (and Congress later fully funded) a plan to minimize both the 

amount of dredging required and the need for dredge disposal sites.  Tri Rivers, the Corps, and 

the State of Florida agreed to use the accumulated dredge material located in disposal areas 39 

and 40 (approximately 800,000 cubic yards of clean sand) for beach renourishment projects in 

Florida.  That disposal site, known as “Sand Mountain,” was to be cleared periodically through 

beneficial use of the sand to allow for more capacity to deposit additional dredged material.  Tri 

Rivers, the Corps and the State of Florida also agreed that many of the designated disposal sites 

would no longer be necessary for maintenance of the Apalachicola River, and complete 

restoration could occur on these disposal areas.  Then-U.S. Senator Bob Graham also agreed 

with that plan, and he was a key supporter of the Fiscal Year 2001 appropriations to fund and 

implement the Dredge Disposal Management Plan (“DDMP”).  The State of Florida agreed that 

disposal areas 39 and 40 (Sand Mountain) could be used in perpetuity.  Moreover, officials of 
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Gulf County, Florida, agreed to donate land to provide a transfer site at no cost, because they saw 

an opportunity to create employment in one of the poorest counties in the nation and reduce the 

county’s high unemployment rate.   

Unfortunately, shortly after the 2001 legislation was enacted the lower Chattahoochee 

River suffered its worst drought on record, and efforts to implement the DDMP were thwarted.  

In 2002, Senator Bob Graham effectively reversed his position of accommodating the ACF 

Project’s maintenance.  Instead, he introduced the RARE (Restore the Apalachicola River 

Ecosystem) Act, which, had Congress enacted it, would have deauthorized the ACF Project 

between Apalachicola Bay and the Jim Woodruff Dam. 

In an effort to acknowledge and address concerns associated with competing uses of the 

river and low flow levels, Tri Rivers proposed “seasonal navigation,” allowing a guaranteed 

navigation channel during the high flow months, typically late November through late May.  

Seasonal navigation addresses three critical and potentially competing needs on the ACF river 

system.   First, the Corps may reduce the amount of dredging required to maintain adequate 

channel depths, resulting in less dredged material for disposal.  Second, the Corps can maintain 

higher water levels at upstream lakes during the peak recreation season.  Third, even though the 

ACF Project may be unavailable for shipping during certain times of the year, seasonal 

navigation satisfies some shippers’ need for certainty (i.e., reliability).  As long as the available 

time periods for reliable navigation channel depths are reasonable and known in advance, those 

businesses and industries which rely on barge shipping are able to plan their transportation 

operations accordingly. 

In 2003, after Chairman David Hobson assumed his position as Chairman of the House 

Appropriations Subcommittee on Energy and Water Development, Tri Rivers and others brought 
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the navigation issues on the ACF Project to his attention.  Consequently, he toured the 

Apalachicola River by boat during the summer of 2003.  That fall, in his office in Washington, 

D.C., Chairman Hobson met with Energy and Water Appropriations Subcommittee staff, U.S. 

Representative Alan Boyd, Mobile District Engineer Colonel Robert Keyser and other senior 

Corps officials, representatives from Gulf County, Florida, and Tri Rivers.  At approximately the 

same time, advocates of beach renourishment at Alligator Point, a site very near the mouth of the 

Apalachicola River in Florida, identified a need for almost the entire amount of sand located in 

the “Sand Mountain” disposal site.  Based on that development, the suggestion to eliminate and 

restore many of the other dredge disposal sites, and Tri Rivers’ proposal for a navigation 

“season,” Chairman Hobson appropriated additional federal funds to implement the DDMP.  

Those in the meeting with Chairman Hobson, and the Chairman himself, understood the purpose 

of this plan was to resolve the ACF Project’s maintenance issues once and for all.  However, 

shortly thereafter, the Florida Department of Environmental Protection (“FDEP”) refused to 

issue a permit allowing relocation and reuse of the “Sand Mountain” sand at Alligator Point.  

FDEP based its permit denial on “lighting issues” which purportedly adversely impacted sea 

turtle breeding.  In spite of FDEP’s recalcitrance, Tri Rivers remains convinced that the turtle 

issue was capable of resolution – and should have been resolved – by using appropriate and 

feasible adjustments to the sand reuse proposal and reasonable mitigation measures. 

Recently, the Corps and Florida once again reached an impasse involving the state’s 

refusal to reasonably permit the Corps’ maintenance activities along the Apalachicola River.  In 

2003, one year prior to the expiration of its 1999 permit, the Corps commenced pre-application 

negotiations with Florida to resolve various anticipated areas of disagreement.  The Corps 

developed several comprehensive plans, including a dredged material management plan, a bank 
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habitat mapping and monitoring plan, and a capacity management plan, all of which were 

incorporated into the Corps’ final application for permit renewal which was filed with Florida on 

March 1, 2004 (“Permit Application”).  The Corps’ Permit Application stated that the permit 

renewal was to “provide for the continued maintenance of the Florida portions of the ACF 

Federal navigation channel, which provide[s] navigation and economic benefits to the States of 

Florida, Alabama and Georgia.”  Permit Application at 1.  FDEP subsequently concluded the 

Corps’ application was insufficient and asked the Corps to provide substantial amounts of 

additional information.  In so doing, Florida even denied the Corps’ request for a simple, one-

year extension of its expiring permit in order to provide the Corps with an adequate opportunity 

to fully respond to Florida’s concerns.   

Finally, on October 11, 2005, in less than six pages of text, FDEP issued an order 

denying the Corps’ permit application, thereby acting to unilaterally shut down navigable use of 

the ACF Project to the Gulf of Mexico.  That decision ignored the Corps’ obligation to maintain 

navigation in the ACF Project, as well as the adverse impacts to the commercial and recreational 

interests of the two upstream States and their citizens.  As in 1998, the Corps once again chose 

not to participate in Florida’s administrative and judicial appeal processes to attempt to overturn 

Florida’s permit denial.  Meanwhile, the Corps has not undertaken any active effort to maintain 

navigation on critical stretches of the ACF Project.   

Once again, the burden of appealing the state’s denial of the Corps’ permit has fallen 

upon third parties who depend on the Apalachicola River for reliable navigation.  On November 

10, 2005, the Mid-Chattahoochee River Users (“River Users”) – an association of which Tri 

Rivers is a member – filed an administrative petition to appeal FDEP’s permit denial.  That 

document and a later amended petition are attached (Attachments B and C).  Ultimately, FDEP 
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dismissed the River Users’ administrative appeal, citing the Corps’ failure to participate in the 

state’s administrative and judicial proceedings as the main basis for dismissal.  (Attachment D).  

The River Users are now seeking judicial review of FDEP’s permit denial before the Florida 

First District Court of Appeal in Tallahassee, Florida, which is not expected to rule on this matter 

for several months. 

For over 175 years the Corps has participated in the maintenance of navigability of this 

important river system, and for over 60 years Congress has expressly mandated the Corps to 

maintain a navigation channel in the Apalachicola River.  For the past 30 years, Florida has 

placed extraneous burdens on the Corps’ ability to fulfill its Congressional mandate.  Based on 

the successful efforts of Tri Rivers and others to address environmental concerns associated with 

navigation on the Apalachicola River and the impasses that have repeatedly arisen – in spite of 

Tri Rivers’ good-faith efforts to find an amicable resolution – we have concluded that certain 

interests in Florida are not serious about seeking a resolution.  Rather, they are pursuing a 

strategy of intentional delay and subterfuge, with the ultimate goal of destroying the ACF 

Project.  Volumes of studies have been generated over recent decades demonstrating that a 

reliable navigation channel can co-exist with environmental values and other beneficial uses.  

Problems associated with navigation on the ACF Project can be resolved with minimal 

cooperation and expense.  In our view, it is extremely short sighted, especially in light of 

increased fuel costs, traffic congestion on all modes, and air quality and public safety issues 

associated with trucking for the Corps to allow the ACF Project to fall into complete disrepair.   

Fortunately, the Corps is not without recourse under federal law.  As discussed below, 

Congress has explicitly given the Corps the authority to maintain the navigability of the ACF 

river system, notwithstanding Florida’s objections.  The time has come for the Corps to exercise 
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its legal authority and fulfill the Congressionally mandated purposes of the ACF Project.  Tri 

Rivers remains committed to finding and executing a solution which can accommodate all 

reasonable concerns and interests, such as the DDMP and seasonal navigation – concepts that 

Chairman Hobson and the Corps have also publicly supported.  

III.     THE CORPS MUST EXERCISE ITS AUTHORITY TO MAINTAIN NAVIGATION ON THE ACF 
PROJECT 

A.     The Corps Has the Legal Authority and Responsibility to Maintain 
Navigation on the Nation's Interstate Waterways and Specifically on the 
ACF Project 

A variety of federal statutes require the Corps to maintain the waterways of the United 

States, and the ACF Project in particular, for purposes of navigation.  This portion of the petition 

sets forth the relevant statutes and explains why they compel the Corps to fulfill its mission of 

maintaining navigability on the ACF Project.  

1. ACF Project Authorities 

As previously discussed, Congress has specifically authorized the ACF Project.  In 1945, 

Congress “adopted and authorized” the project “in the interest of national security and the 

stabilization of employment.”  Pub. L. No. 79-14, § 2, 59 Stat. 10, 11-12, 17 (1945).  Congress 

further directed that the project “shall be prosecuted as speedily as may be consistent with 

budgetary requirements.”  Id. (emphasis added).  In 1946, Congress further authorized the 

project to incorporate and adopt a report which the Corps issued after the earlier statute (and to 

name the Jim Woodruff Dam).  Pub. L. No. 79-525, 60 Stat. 634, 635 (1946).  In 1986, Congress 

modified the project to authorize the Corps, subject to certain funding limits, to “restore and 

maintain access (in the interest of navigation and ecological restoration) to bendways and 

interconnecting waterways . . . isolated during construction and maintenance activities by the 

Federal Government.”  Water Resources Development Act of 1986, Pub. L. No. 99-662, § 832, 
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100 Stat. 4082 (1986).  That statute also authorized land acquisitions and other activities 

associated with “water-related public use and access facilities along and adjacent to the 

Apalachicola River downstream of Jim Woodruff lock and dam to Apalachicola, Florida.”  Id.  

Finally, in 2001, Congress specifically authorized the Corps,  

as part of navigation maintenance activities, to develop and 
implement a plan to be integrated into the long-term dredged 
material management plan being developed for the Corley Slough 
reach, as required by conditions of the State of Florida water 
quality certification, for periodically removing sandy dredged 
material from the disposal area known as Site 40, located at mile 
36.5 of the Apalachicola River, and from other disposal sites that 
the Secretary may determine to be needed for the purpose of reuse 
of the disposal areas, by transporting and depositing the sand for 
environmentally acceptable beneficial uses in coastal areas of 
Florida to be determined in coordination with the State of Florida. 

Pub. L. No. 107-66, 115 Stat 486, 491-92 (2001) (emphasis added).  The same 2001 statute also 

authorized certain land acquisitions in association with disposal of dredged material; required 

development of a long-term management plan within two years of enactment; and provided 

$4,900,000 in federal appropriations for the management plan and $8,000,000 for “normal 

operation and maintenance” of the ACF Project.  Id. 

Two points are apparent from reading these statutes.  First, it is clear that Congress 

intended – and still does – for the Corps to construct, operate, and maintain the ACF Project for 

purposes of facilitating navigation on the Apalachicola, Chattahoochee and Flint Rivers.  

Second, there is absolutely no indication that Congress even considered that concerns about 

dredging and other maintenance activities on the Apalachicola River, whether raised by a state or 

anyone else, would impede the Corps from fulfilling its mandated responsibilities on the ACF 

Project.  To the contrary, on the one occasion that Congress opined how best to approach 

dredging at a “problem area,” Congress directed the Corps to devise a plan to conduct dredging 

in that area, while explicitly affirming the Corps’ mission to continue to conduct its “navigation 
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maintenance activities” and providing the Corps more than adequate funding to accomplish 

those objectives. 

2. General Navigational Authorities 

The Corps is subject to a number of federal statutes governing maintenance of waterways 

for navigation.  Some of these statutes address how the Corps is to deal with environmental 

issues.  None, however, allows the Corps to entirely abrogate its federally mandated channel 

maintenance responsibilities.   

For example, Section 1135 of the 1986 Water Resources Development Act authorizes the 

Corps to “determine the need for modifications in the structures and operations of [water 

resources] projects for the purpose of improving the quality of the environment in the public 

interest and to determine if the operation of such projects has contributed to the degradation of 

the quality of the environment.”  Pub. L. No. 99-662, § 1135(a), 33 U.S.C. § 2309a(a).  Subject 

to certain cost-sharing requirements, the Corps also may modify “the structures and operations” 

of the Corps’ water resources projects, if such structures and operations “(1) are feasible and 

consistent with the authorized project purposes, and (2) will improve the quality of the 

environment in the public interest.”  Pub. L. No. 99-662, § 1135(b), 33 U.S.C. § 2309a(b) 

(emphasis added).  Further, if the Corps finds that a Corps project “has contributed to the 

degradation of the quality of the environment,” then the Corps may implement “measures for 

restoration . . . and . . . enhancement of environmental quality that are associated with the 

restoration . . . if such measures do not conflict with the authorized project purposes.”  Pub. L. 

No. 99-662, § 1135(c), 33 U.S.C. § 2309a(c) (emphasis added).  The emphasized portions of 

these statutes clearly demonstrate Congress’ intent for modifications for environmental purposes 

not to supplant the federally authorized purposes of a project, i.e., navigation. 
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Section 204 of the 1992 Water Resources Development Act authorizes the Corps, subject 

to certain cost-sharing requirements, to “carry out projects for the protection, restoration, and 

creation of aquatic and ecologically related habitats, including wetlands, in connection with 

dredging for construction, operation, or maintenance by the Secretary of an authorized 

navigation project.”  Pub. L. No. 102-580, § 204(a), 33 U.S.C. § 2326(a).  The Corps may 

undertake such projects if the Corps finds “(1) the environmental, economic, and social benefits 

of the project, both monetary and nonmonetary, justify the cost thereof; and (2) the project would 

not result in environmental degradation.”  Pub. L. No. 102-580, § 204(b), 33 U.S.C. § 2326(b) 

(emphasis added).  This section also allows the Corps, with the non-federal party’s consent, to 

select “a disposal method that is not the least-cost option if . . . the incremental costs . . . are 

reasonable in relation to the environmental benefits, including the benefits to the aquatic 

environment to be derived from the creation of wetlands and control of shoreline erosion.”  Pub. 

L. No. 102-580, § 204(e), 33 U.S.C. § 2326(e) (emphasis added).  Thus, while this section 

authorizes, it does not require, habitat improvement projects, and then only after consideration of 

economic and other impacts.  The statute’s presumption in favor of a least-cost option further 

emphasizes Congress’ intent to take into account pragmatic considerations, i.e., reasonableness 

in light of cost.  Nowhere in this provision is there any suggestion that a habitat improvement 

project may supplant or impede the primary authorized purpose of a project, i.e., navigation. 

As another example, Section 206 of the 1996 Water Resources Development Act 

authorizes the Corps, subject to certain cost-sharing and other requirements, to “carry out an 

aquatic ecosystem restoration and protection project” if the project “(1) will improve the quality 

of the environment and is in the public interest; and (2) is cost-effective.”  Pub. L. No. 104-303, 

§ 206(a), 33 U.S.C. § 2330(a).  Once again, this provision explicitly requires consideration of 
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cost and does not allow concerns for the management of dredged material to supplant or impede 

an authorized project purpose. 

A number of other federal statutes provide the Corps continuing authority to take 

necessary actions associated with maintaining waterways for navigational purposes.  All of these 

statutes authorize activities in association with channel maintenance activities, and none allows 

the Corps to avoid such activities based on concerns associated with the management of dredged 

material.  Section 205 of the 1948 Flood Control Act authorizes the Corps to implement “small 

structural and nonstructural projects for flood control and related purposes.”  Pub. L. No. 80-858, 

§ 205, 33 U.S.C. § 701s.  Section 207 of the 1954 Flood Control Act authorizes the Corps to 

“remove accumulated snags and other debris” and to “clear[] and straighten[] the channel in 

navigable streams . . . when in the opinion of the Chief of Engineers such work is advisable in 

the interest of flood control.”  Pub. L. No. 83-780, § 207, 33 U.S.C. § 701g.  Section 14 of the 

1946 Flood Control Act authorizes “construction, repair, restoration, and modification of 

emergency streambank and shoreline protection works” to prevent damage to certain public 

works.  Pub. L. No. 79-526, § 14, 33 U.S.C. § 701r.  Section 107 of the 1960 River & Harbor 

Act provides authority to construct “small river and harbor improvement projects not specifically 

authorized by Congress which will result in substantial benefits to navigation.”  Pub. L. No. 86-

645, § 107, 33 U.S.C. § 577.  Section 103 of the 1962 River & Harbor Act authorizes 

“construction of small shore and beach restoration and protection projects not specifically 

authorized by Congress.”  Pub. L. No. 87-874, § 103, 33 U.S.C. § 426g.  Under section 111 of 

the 1968 River & Harbor Act, the Corps may, among other things, “implement structural and 

nonstructural measures for the prevention or mitigation of shore damage attributable to Federal 

navigation works,” subject to certain other provisions.  Pub. L. No. 90-483, § 111, 33 U.S.C. § 
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426i.  None of these statutes imposes any impediment to proper navigation maintenance of the 

ACF project, nor do they provide any excuse to the Corps for failing to do so. 

The statutes described above offer a clear picture of the Corps’ responsibilities with 

respect to navigation and flood control projects.  The Corps is authorized to consider certain 

environmental issues, and the Corps may even undertake certain enumerated projects and actions 

for the benefit of the environment.  However, Congress provided no indication of intent or 

authority for the Corps to abandon the primary, Congressionally mandated purposes of Corps 

projects.  To the contrary, these statutes demonstrate that Congress intends for the Corps to carry 

out environmentally related functions in conjunction with its primary duty to operate and 

maintain navigation projects for their intended purposes. 

3. Section 404(t) of the Clean Water Act and Related Provisions 

As a further indication of Congressional intent for the Corps to maintain authorized 

navigation projects, Congress explicitly limited the application of various environmental 

requirements where they conflict with the Corps’ basic channel maintenance activities.  Sections 

404(t) and 511(a) of the Clean Water Act (“CWA”), 33 U.S.C. §§ 1344(t), 1371(a), explicitly 

provide that the wetlands program specifically and the CWA as a whole do not prevent the Corps 

from carrying out activities necessary to ensure navigation on the Corps’ projects.   

Section 404 of the CWA governs permits for the discharge of dredged or fill material into 

navigable waters of the United States.  Section 404(t) provides in full: 

Nothing in this section shall preclude or deny the right of any State 
or interstate agency to control the discharge of dredged or fill 
material in any portion of the navigable waters within the 
jurisdiction of such State, including any activity of any Federal 
agency, and each such agency shall comply with such State or 
interstate requirements both substantive and procedural to control 
the discharge of dredged or fill material to the same extent that any 
person is subject to such requirements. This section shall not be 
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construed as affecting or impairing the authority of the Secretary 
to maintain navigation. 

33 U.S.C. § 1344(t) (emphasis added).   

Further, Section 511(a) of the CWA, which applies more broadly to the entire Act, 

provides in relevant part: 

[The Clean Water Act] shall not be construed as (1) limiting the 
authority or functions of any officer or agency of the United States 
under any other law or regulation not inconsistent with this 
chapter; [or] (2) affecting or impairing the authority of the 
Secretary of the Army (A) to maintain navigation or (B) under the 
Act of March 3, 1899, (30 Stat. 1112); except that any permit 
issued under section 1344 of this title shall be conclusive as to the 
effect on water quality of any discharge resulting from any activity 
subject to section 403 of this title.   

33 U.S.C. § 1371(a) (emphasis added). 

The intent of Congress in this regard is authoritatively stated in the remarks of 

Congressman Ray Roberts, who presented the Conference Report on the 1977 amendments to 

the CWA to the House of Representatives.  He (together with the Manager of the Conference 

Report for the minority) offered a statement of intent of the House Conferees, as follows: 

The Conference Report differs from the Senate provision in that it 
provides that it is not to be construed as affecting or impairing the 
authority of the Corps of Engineers to maintain navigation.  This 
provision is included in recognition of the possibility that there 
may be instances where State requirements relating to the disposal 
of dredged spoil may not be compatible with the responsibility of 
the Corps of Engineers to maintain navigation.  It is intended that 
the Corps will apply for a State permit where one is required and 
will make every reasonable effort to comply with State 
requirements.  However, where these requirements cannot 
reasonably be met, the Corps of Engineers has the authority to 
proceed with measures necessary to maintain navigation. 

123 CONG. REC. 38,970 (1977) (emphasis added). 

This statement applies directly to the situation at hand.  The Corps applied for a permit 

from the State of Florida.  The State, however, was unreasonable in refusing to issue the permit 
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and, instead, attempted to force upon the Corps conditions which are not “compatible with the 

responsibility of the Corps of Engineers to maintain navigation.”  Therefore, the Corps has 

discharged its obligations to the State of Florida under the Clean Water Act, and the Corps’ 

course of action now required by federal statute is clear:  The Corps must maintain the ACF 

Project for navigation, notwithstanding the complaints or efforts to the contrary by the State of 

Florida or anyone else. 

B.     Corps Regulations Provide a Road Map for Exercising Section 404(t) 
Authority 

For decades, the State of Florida, including FDEP and its predecessor agencies, issued 

permits for maintenance dredging along the Apalachicola River.  However, on October 11, 2005, 

FDEP provided its conclusory and unsubstantiated “reasons for denial” of the Corps’ permit 

application, thereby unilaterally acting to end navigation on the Apalachicola River.  Petitioner 

recognizes the Corps’ legal position as articulated in writing in 1998 when it stated:  The Corps 

“does not consider itself to be an ‘applicant’ for any Florida DEP permit. . . .  [W]e obviously do 

not recognize a state administrative proceeding or state court as having jurisdiction over the 

federal government.”  Attachment A.  Nevertheless, regardless of whether the Corps is subject to 

FDEP’s permitting procedures, the Corps has established a process for deciding whether to 

exercise its authority under CWA Sections 404(t) and 511(a) to maintain navigation where the 

Corps and a state disagree, as here, concerning a state issued permit. 

The district engineer may prepare a report pursuant to 40 C.F.R. § 337.8 to be forwarded 

to the Office of the Chief of Engineers in Washington, D.C., for resolution.  See 33 C.F.R. § 

337.2(b)(3).  This report, which generally takes the form of a letter, may be sent to Corps 

Headquarters “[w]hen the state denies or unreasonably delays a water quality certification.”  Id. § 

337.8(a)(4).  The report may contain, among other things, “justification showing the economic 
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need for dredging,” the “impact on states outside the project area if the project is not dredged,” 

and “any other facts which will aid in determining whether . . . to exercise the authority of the 

Secretary of the Army to maintain navigation as provided by sections 511(a) and 404(t) of the 

CWA if the disagreement concerns water quality certification or other state permits.”  Id. § 

337.8(b)(1)-(5) (emphasis added).1 

The Corps’ regulations indicate that, as the recipient of the report, the Chief of Engineers 

is the official authorized to exercise the override.  Id. § 337.2(b)(3).  However, the preamble to 

these regulations also explains that the “district engineer is the ultimate decision maker for Corps 

maintenance dredging and disposal activities.”  53 Fed. Reg. 14902, 14910 (April 26, 1988) 

(Final Rule for Operation and Maintenance of Corps Civil Works Projects).  The preamble 

further explains: 

The district engineer must consider a multitude of factors primarily 
relating to whether the project is in the Nation’s best interest.  
Although the state may withhold or deny water quality certification 
. . ., such actions by the state do not replace the district engineer’s 
decision-making authority.  The district engineer may elect to 
override a state’s denial of a request for water quality certification 
using the CWA section 511(a) or 404(t) provisions . . . 

Id.  Therefore, there is requisite statutory and regulatory authority for both the district engineer 

and the Chief of Engineers to exercise the Corps’ override authority.  See 33 C.F.R. § 

337.8(a)(4).  No further relevant Corps guidance on this issue has been identified.  Consequently, 

this petition has been addressed to both the Mobile District Engineer and the Corps’ Chief of 

Engineers in Washington, D.C. 

                                                 
1 The Corps has also recognized that exercise of an override may be required in situations where, as here, 

Congress has authorized federal funds for a dredging project.  See 53 Fed. Reg. 14902, 14909 (April 26, 1988) (“We 
do not dispute or disagree with a state’s right to protect its water quality.  At the same time, the Corps has a 
responsibility to assure that Federal funds are used to carry out authorized Federal purposes.”); see also 16 U.S.C. § 
1456(c) (requiring federal agencies to maintain consistency with state coastal zone programs only to the extent 
“practicable”); 43 U.S.C. § 1314(a) (reserving for the United States a navigational servitude on state sovereign 
lands). 
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C.     The Past, Present and Future Economic Impact of this Project Justifies the 
Exercise of Section 404(t) Authority 

 The ACF Project was authorized by Congress for the express purpose of “navigation” 

and “stabilization of employment.”  From the project’s inception, Congress understood the 

economic importance of this waterway to both present and future economic opportunities.  Thirty 

years ago, the Corps issued a bleak forecast for commercial navigation in the region, if Florida’s 

disdain for the Apalachicola River navigation project were ever to prevail: 

Those stretches of the river subject to periodic maintenance 
dredging would silt in and commercial barge traffic would be 
restricted to periods of high water.  Hazards to navigation would 
increase with no snagging of the stream.  Much of the benefit of 
the project for commercial navigation would be lost, and the 
project could not be developed to its economic capacity.  Again, as 
in the first alternative, industries in the area dependent upon water 
transportation would be stressed.  When the enormous economic 
investment in the project is considered, abandoning maintenance 
dredging of the navigation channel would be a highly questionable 
course of action. 

Final Environmental Statement, Apalachicola-Chattahoochee-Flint Rivers, Alabama Florida and 

Georgia (Operation & Maintenance) at 46 (1976) (“1976 Environmental Statement”) (emphasis 

added).  As early as 1983, this “enormous economic investment” was estimated at $2 billion.  

See Testimony of E. E. Bishop, Sr., President of Tri Rivers, before the Water Resources 

Subcommittee of the House Committee on Public Works and Transportation on July 13, 1982.  

As Mr. Bishop testified:   

Repeatedly, prospective shippers have given up on the waterway, 
most recently under direct threat of harassment by an 
environmentalist group which includes in its membership the 
secretary of the Florida [Department of Environmental 
Regulation]. 

Industries and agricultural services which committed themselves to 
the waterway on the promise that the authorized channel would be 
provided, have suffered severe penalties.  These shippers deal in 
basic commodities: Fertilizer; soybeans and grain; paper, much of 
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which goes for export; carbon black for the manufacture of tires; 
sand and gravel; electrical power; ships for oil exploration; and 
river barges.  They represent a private investment of more than 
$2 billion in facilities along the waterway.  Penalties to them hurt 
the people of the ACF basin and deprive of job opportunities a 
region which has not yet reached the national average family 
income. 

Id.  Of course, as the Corps also recognized, Florida alone is not legally empowered to shut down 

commercial navigation of the Apalachicola River: “The justification of the project dimensions 

was evaluated before project authorization.  Any change in the authorized dimensions would 

require an economic and operational re-evaluation of its feasibility and, if feasible, 

reauthorization of the project.”  1976 Environmental Statement at 47-48 (emphasis added). 

More recently, the Corps prepared a report entitled, “Economic Impact of Operations and 

Maintenance Dredging on the Apalachicola-Chattahoochee-Flint Waterway” (Attachment E), 

which “depict[s] the benefits” of continued dredging in this river system, especially the 

“navigation portion of the project” from the Gulf Intracoastal Waterway, up the Apalachicola 

River to the confluence of the Chattahoochee and Flint Rivers, and continuing up those rivers to 

Columbus and Bainbridge, Georgia.  The Corps report concluded that “there has been adequate 

historic demand for shipping on the ACF” to justify the continued operation of this project.  Id. 

at 3.  This document significantly understates the potential for economic benefit to the region by 

relying exclusively on a handful of specific anecdotes and insufficiently accounting for the 

potential for growth of highly competitive methods of container shipping and other barge traffic.  

Even so, the Corps report explains how a business which relies on barge shipping will be forced 

to relocate out of the area if the ACF Project is not maintained for navigation, and it identifies for 

the year 2006 alone $11.8 to $13.8 million in benefits linked to the Corps’ maintenance dredging 

activity. 
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If the Corps does not conduct this navigation maintenance, including dredging and 

removal of obstacles (snags) from the navigation channel, navigation on the ACF Project is 

severely impeded, at great economic costs to those entities who rely on this important interstate 

waterway for commerce.  See Moorer Affidavit, at ¶ 8 (included in Attachment C).  Barge 

shipping is often the most economic form of transport for businesses and industries in 

southeastern Alabama and southwestern Georgia.  Other transportation modes – most notably 

trucking and rail – are reaching full capacity, raising concerns about the cost, reliability and 

availability of those modes.  Further, even where those modes may be available, the existence of 

viable barge shipping options applies competitive pressure to keep trucking and rail rates 

reasonable.   

These issues are important not only for existing businesses, but also for new business 

development and future economic growth throughout the region.  Just in the past several months, 

for example, the Development Authority of Bainbridge and Decatur County has received a half-

dozen inquiries from manufacturing, distribution, and agricultural businesses interested in 

locating in that area specifically because of the barge terminal facilities.  Right now, there are 

unique business opportunities associated with the coastal rebuilding efforts in Louisiana, 

Mississippi, and Alabama, in the wake of Hurricane Katrina.  Barge shipping is crucial for 

communities along the ACF Project to participate in these opportunities. 

Availability of barge shipping is also critical to existing businesses in the area.  For 

example, Southern Nuclear Company has shipped extremely large pieces of industrial equipment 

using the Apalachicola River navigation channel in 2000 and again as recently as early 2006, as 

part of a $360,000,000 replacement project at its Farley Nuclear Plant in Dothan, Alabama.  Id. 

at ¶ 6.   Southern Nuclear Company relies on the ACF waterway as the safe and economic mode 
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of transporting its equipment.  Specifically, as a representative of Southern Nuclear Company 

explained: 

5. Southern Nuclear, a wholly owned subsidiary of Southern 
Company, operates three nuclear power plants in Alabama and 
Georgia.  The Farley Nuclear Plant is owned by Alabama Power 
Company and provides 1,776 megawatts of baseload generation to 
Southern Company customers.  The Farley Plant is located near 
Columbia, Alabama on the West bank of the Chattahoochee River. 

6. Plant Farley regularly depends on the availability of the 
federally authorized navigation channel in the ACF River Basin, 
including critical reaches of the Apalachicola River directly related 
to FDEP’s denial of the Corps permit, for delivery and shipment 
offsite of large pieces of equipment vital to the operation of the 
facility.  Most of the large equipment for the original plant 
construction was delivered by barge in the ACF River Basin.  In 
2000, Plant Farley received replacement steam generators by barge 
in the ACF River Basin to complete a 360 million dollar 
replacement project to ensure the availability of Plant Farley long 
into the future.  A shipment is planned in early 2006 to remove the 
Unit 1 and Unit 2 reactor vessel heads from the site for disposal.  
This shipment must again traverse the Apalachicola River, 
including the portions in which dredging was proposed by the 
Corps and refused by FDEP in its permit denial.  The reactor 
vessel heads were replaced as part of a long-term plan to upgrade 
the plant. 

7. Plant Farley’s operating licenses were recently extended for 
an additional twenty years.  The Farley site has been identified by 
Southern Company as a potential site for new baseload generation, 
including new nuclear facilities.  The presence of the ACF 
navigation channel greatly enhances the Farley site relative to 
potential for new generation. 

8. Plant Farley is substantially and adversely affected by the 
recent denial of the Corps Maintenance Dredging Permit.  The 
Corps’ ability to provide the required 9 by 100 foot navigation 
channel requires maintenance of several small, but critical reaches 
of the Apalachicola River to ensure adequate channel depths.   If 
the Corps does not conduct this maintenance, including dredging 
and removal of obstacles (snags) from the navigation channel, the 
ability to provide navigation on the ACF River Basin is severely 
impeded.  When the need to transport equipment occurs, as 
demonstrated in the two above examples, other feasible 
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alternatives do not exist and the shipments have multi-million 
dollar values. 

9. Plant Farley regularly depends on the availability of the 
federally authorized navigation channel in the ACF River Basin, 
including critical reaches of the Apalachicola River directly related 
to FDEP’s denial of the Corps permit, for delivery. 

Moorer Affidavit, at ¶¶ 5-9 (included in Attachment C).  This is a good example of how halting 

or unduly restricting navigation channel maintenance activities would decrease the window of 

availability of shipments (or prevent them altogether), and increase the risks associated with such 

shipments.  

Mead-Westvaco Corporation faces a similar situation:  

11. Mead-Westvaco is one of the major producers of Liner 
Board in the world.  It operates the Mahrt Mill located south of 
Phenix City, Alabama on the West bank of the Chattahoochee 
River.  The Mahrt Mill is located within the Lake Eufaula (Walter 
F. George) reservoir.  Flow past the mill is controlled primarily by 
releases from the Walter F. George Dam.  In the past, the Mahrt 
Mill has depended heavily on the ACF channel for delivery of fuel 
oil for the plant.   

12. Mead-Westvaco was forced to seek alternate means for 
delivery following the droughts of the mid-1980s as the 
dependability of the ACF channel became unreliable.  This lack of 
reliability has a direct relationship to problems between the Corps 
and Florida over channel maintenance in the critical reaches of the 
Apalachicola discussed previously, including most recently the 
subject permit denial.  Mead-Westvaco fully believes that 
resolution of these issues can return the ACF to levels of reliability 
that will support continued use by the Mahrt facility. 

13. The ability to utilize the ACF navigation channel provides 
potential savings to Mead-Westvaco’s facilities in lower cost for 
material delivery and shipments.  In addition, the viability of 
navigation and transporting these materials on the Apalachicola 
provides beneficial pressure on other modes of transport to ensure 
performance and keep rates low.  The ability to move large pieces 
of equipment to and from the mill is also important and the ACF 
channel provides the only feasible option for certain types of 
equipment. 
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14. Mead-Westvaco is substantially and adversely affected by 
the permit denial.  The inability to properly maintain the 
navigation channel exerts additional pressure on current shipping 
rates and therefore, costs.  In addition, future options for use of 
navigation, including the possible need for delivery of large 
equipment, is compromised by the inability for the Corps to 
properly maintain the navigation channel. 

Moorer Affidavit, at ¶¶ 10-14 (included in Attachment C).  

Likewise, so does Georgia-Pacific: 

16. Georgia Pacific operates a liner board/corrugating medium 
mill located in Early County Georgia in Cedar Springs on the east 
bank of the Chattahoochee River.  The mill began operation in 
1963 as Great Southern Paper and was acquired by Georgia Pacific 
in 1991.  The mill has approximately 750 employees, occupies 
over 1400 acres and produces over 1 million tons per year of 
product.   The mill exports product to box plants in the United 
States and throughout the world.  The mill utilizes over 1.4 million 
cords of wood per year and provides over $100,000,000 dollars in 
goods and services to the local economy. 

17. As with Mead Westvaco, in the past Georgia Pacific’s 
Cedar Springs Mill depended on the navigation channel for 
delivery of fuel, raw materials, and for shipment of product.  As 
the reliability of the navigation channel decreased, Georgia Pacific 
was forced to use alternate means of transport.  However, Georgia 
Pacific believes that the reliability problems are directly related to 
problems between the Corps of Engineers and Florida over channel 
maintenance, including, most recently, the subject permit denial, 
and that these problems can be solved. 

18. Georgia Pacific is substantially and adversely affected by 
the subject permit denial. The viability of navigation and 
transporting these materials on the Apalachicola River provides 
potential cost savings to the plant and provides beneficial pressure 
on other modes of transportation.  The inability of the Corps of 
Engineers to maintain the system as a result of the permit denial 
has immediate impact on Georgia Pacific in that it precludes use of 
navigation and thus decreases competition for other transport 
modes.  This increases cost and schedule for delivery for key items 
needed by the mill.  It also compromises the ability to deliver large 
equipment to the mill, if needed. 

Moorer Affidavit, at ¶¶ 16-18 (included in Attachment C).   
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 The City of Columbus, Georgia, and the City of Eufaula, Alabama, also rely heavily on 

the ACF river system: 

20. Columbus is located in Muscogee County Georgia on the 
East bank of the Chattahoochee River.  The Chattahoochee River 
was a key element in all commerce associated with Columbus.  
Columbus strongly supports maintaining the ACF navigation 
channel.  Recently, a project was begun to construct a marina in 
Columbus that would provide facilities for berthing of large craft.  
The success of this marina project is largely dependent on the 
ability for these vessels to navigate to and from the Gulf of Mexico 
via the ACF navigation channel and, specifically, the Apalachicola 
River.  FDEP’s denial of the Corps’ maintenance dredging permit 
will preclude the necessary channel maintenance required to ensure 
access of the new marina to the Gulf of Mexico, affecting 
substantial economic, recreational and educational interests.  There 
are also a number of businesses in the Columbus area that in the 
past have relied on the navigation channel and still desire to use 
navigation.  Columbus has a port facility under the direction of the 
Georgia Ports Authority that has been considered for upgrade a 
number of times, but the upgrades have not gone forward due to 
concerns over system reliability.  In the 1980s, the Port of 
Columbus provided significant receipt and storage of fuel going to 
Fort Benning, and other products for local industry and agriculture 
use.  The lack of proper maintenance drives system reliability.  
New efforts to revive the port are ongoing.  Water transportation 
has significant fuel efficiency and environmental benefits over rail 
and highway transportation.  Denial of the maintenance permit will 
substantially and adversely affect navigation as an option to these 
business interests. 

*** 

22. Very much like Columbus, Eufaula is also an original 
rivertown.  In 1963, the Corps of Engineers constructed Lake 
Eufaula (Walter F. George) and restored the inland port at Eufaula 
that had been so important during the 19th until the mid-20th 
century. 

23. Eufaula has preserved and restored many of the beautiful 
antebellum homes and historic structures in the city and has 
developed a significant tourism industry.  The river is an important 
part of Eufaula’s historic past and supports key programs such as 
Voyage of Discovery and Riverway South.  Access to the 
navigation channels remains critical to these historical, 

Tri Rivers Waterway Development Assn

146



816523.1 29  

environmental and educational programs, as well as aspects of 
Eufaula’s economic base. 

24. Eufaula, like Columbus, is substantially harmed by the 
denial of the Corps’ navigation maintenance permit.  Eufaula has a 
number of interests in maintaining the navigation channel 
including LakePoint Marina, a state facility that provides a number 
of large berths for vessels that routinely travel to the Gulf and 
back.  The Historical and Eco-tourism industries are of interest to 
Eufaula, growing, and they both depend, in large part, on the 
ability to navigate the entire ACF system, including the 
Apalachicola River.  The inability to maintain the small, but 
critical reaches in the Apalachicola will potentially result in loss of 
the federally authorized navigation channel on the ACF. 

Moorer Affidavit, at ¶¶ 20-24 (included in Attachment C). 

 The importance of the ACF river system is not limited to just purely economic interests.  

Oxbow Meadows Environmental Learning Center relies on the navigability of this system as 

well: 

Oxbow Meadows is an outreach program of Columbus State 
University.  Since 1997, Oxbow Meadows has been working to 
develop a nature/cultural tourism program within the 
Apalachicola-Chattahoochee-Flint (ACF) watershed.  To this end, 
Oxbow Meadows has initiated the development of two specific 
organizations that work to promote the tourism resources 
associated with the river system (Voyage of Discovery, Inc. and 
RiverWay South).  In 1998, Oxbow Meadows spearheaded the 
formation of Voyage of Discovery, Inc. (VOD), a 501(c)3 
organization whose purpose is to foster river-centered connections 
and partnerships within and among communities and organizations 
in the Apalachicola-Chattahoochee-Flint (ACF) watershed.  Since 
that time, Oxbow and VOD have provided citizens in the ACF 
watershed opportunities to travel that watershed from Columbus to 
Apalachicola by boat and have sponsored educational and 
informational programs highlighting the potential for 
cultural/historic/nature-based tourism, navigation, and recreation 
on and along the ACF river system. In order to effectively promote 
and coordinate such river-related activities, VOD has also 
encouraged linkage and communication among riverside 
communities, governments, organizations, and businesses within 
the system.   
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In addition to helping protect the natural, cultural and historic 
resources associated with these rivers, VOD seeks to use the 
tourism products to spur sustainable economic development, 
particularly in the counties of southwestern Georgia and 
southeastern Alabama south of Columbus, and the Florida 
panhandle.  According to Congressional reports initiated by former 
Senator Zell Miller (GA), these counties are the 9th poorest in the 
nation.  This three-state tourism effort has served as a springboard 
for discussion and activity particularly related to recreation and 
navigation on the ACF system and the maintenance of dredging on 
the river system.  These efforts focus on developing a sustainable 
tourism business that will not “kill the goose that laid the golden 
egg.”   The goal is to develop a program of sustainable economic 
development that will spur an economic revolution in the tri-state 
region within the ACF watershed. 

To accomplish this challenging economic development goal VOD 
hired Randall Travel Marketing, Inc. (RTM), one of the most 
respected travel development firms in the country, to conduct a 
study of the ACF river system and its adjacent communities to 
determine whether a river-centered, ecologically sustainable 
nature/heritage tourism effort could be successful in our region.  
After collecting extensive data on resources of the watershed, 
touring the ACF system by boat and car, conducting interviews 
with 36 civic, political and business leaders, and hosting two focus 
forums with 56 respondents in Atlanta, RTM reported a resounding 
YES answer to the question.  

In 2003 and 2005, VOD applied for and received $200,000+ in 
funding through the US Department of Agriculture’s Rural 
Business Opportunity Grant Program. An Executive Director was 
hired and these federal funds are now being used to help spur 
nature/cultural tourism in these depressed counties in the ACF 
watershed in Georgia, Alabama, and Florida. 

Moorer Affidavit, at pp. 9-10 (included in Attachment C). 

 As demonstrated by the preceding affidavit, many entities along the ACF Project stand to 

suffer immediate and irreparable economic, environmental, educational, recreational, and other 

types of harm from the Corps’ permit denial.  In addition to losing the navigability of the ACF 

Project, Florida’s permit denial will have a collateral adverse financial impact on economic 

interests all along the waterway.  Specifically, the availability of the Apalachicola River for 
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barge shipments provides a basis to negotiate more favorable terms and conditions for other 

modes of transportation, such as rail and trucking.  Moorer Affidavit, at ¶¶ 8, 13, 14, 18.  These 

economic injuries will be compounded if the Corps fails to exercise its Congressionally 

mandated authority to maintain the navigability of this river system. 

D.     The Corps Has Received More Than Adequate Annual Federal Funding for 
Channel Maintenance on the Apalachicola River 

Year after year, various members of Tri Rivers have traveled to Washington and met with 

members of Congress, in particular the members of the House and Senate Appropriations 

Committees, to support adequate funding for dredging and other Corps activities necessary to 

operate and maintain the ACF Project for navigation.  Thanks in large part to Tri Rivers’ efforts, 

Congress has fully funded the ACF Project in recent years.  In fact, since 1998, each year’s 

federal appropriations have substantially exceeded the Administration’s budget requests.  Those 

annual appropriations, based on the line items designated for operation and maintenance of the 

ACF Project in each year’s appropriations Conference Reports, are as follows: 

Fiscal Year Budget Request Appropriation Increase 

1998 $4,741,000 $6,500,000 $1,759,000 
1999 4,700,000 5,200,000 500,000 
2000 5,830,000 6,500,000 670,000 
2001 5,055,000 6,755,000 1,700,000 
2002 1,237,000 12,900,000 11,663,000 
2003 1,444,000 4,709,000 3,265,000 
2004 1,500,000 5,000,000 3,500,000 
2005 117,000 5,231,000 5,114,000 

2006 1,050,000 2,500,000 1,450,000 

TOTALS: $25,674,000 $55,295,000 $29,621,000 

Maintenance dredging is a significant component of the operation and maintenance 

activities which Congress provided in these annual appropriations bills.  Moreover, 

Congressional report language in a number of years has directed the Corps to devote substantial 

portions of these annual funds specifically for dredging activities on the ACF Project.  For 
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example, the Conference Report for fiscal year 2001 included $1,200,000 for “increased 

environmental dredging.”  The Conference Report and statutory language for fiscal year 2002 

included $4,900,000 for a dredged material management plan, in addition to a very large 

appropriation for other operation and maintenance activities.  The Conference Reports for fiscal 

years 2003, 2004, and 2005 specifically referenced dredging as among the activities which were 

funded by Congress in each of those years. 

Nevertheless, as discussed above, the Corps has not dredged critical portions of the 

Apalachicola River since 2001.  (By letter dated January 24, 2006, the Tri Rivers Waterway 

Development Association has requested the Mobile District Engineer to explain this discrepancy 

between Congressional appropriations and the lack of Corps activity pursuant to such funding.  

This letter is included as Attachment F.)  The Corps’ failure to conduct necessary annual 

maintenance dredging has led many users and potential users of the ACF Project to have serious 

concerns about the reliability of the navigation channel.  As a result, shippers and other users of 

the river system have declined precipitously in recent years.  The Corps itself concedes that the 

decreased usage is a direct result of the Corps’ failure to maintain the project adequately:  “The 

significant drops in both traffic and tonnage, especially between 2001 and 2005, reflect the 

unavailability of the river system due to a lack of dredging.  During that time, many companies 

went to truck and rail, which is a more expensive means of transportation.”  Attachment E, at 3. 

Opponents of navigation on the ACF Project now use the present low shipment volumes 

to argue that further ACF navigation maintenance is not cost-effective.  If the Corps continues in 

its failure to maintain the ACF Project’s navigation channel, there is a serious risk that Congress 

will cut future appropriations for that purpose.  In fact, the fiscal year 2006 Conference Report 

provides an ominous indication that this worst case scenario may already be underway.  The 
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report at page 108 states:  “The conferees understand that the State of Florida has denied the 

Corps a State Water Quality Certification; therefore, no funds are provided for dredging this 

waterway in Florida.”  As previously discussed, the Corps has taken no action to appeal or to 

override the state’s water quality certification denial.  Nor are we aware of any other action by 

the Corps directed toward accomplishing the dredging activities which Congress has generously 

funded and explicitly directed the Corps to accomplish each year for the past decade.  The 

Corps’ past inaction should not prevent the Corps from now carrying out its mandated 

responsibilities as sought by this petition.   

IV.     CONCLUSION 

Petitioner respectfully submits that the time has come for the Corps to do its job to keep 

the ACF Project reliably maintained for its intended and Congressionally authorized purpose, 

namely, navigation.  As this petition amply demonstrates, there is no valid legal authority 

impeding the Corps from fulfilling its mission of maintaining navigation on the ACF Project.  

Rather, the authority of the Secretary of the Army acting through the Corps to maintain 

navigation overrides any contrary authority or effort exerted by the State of Florida or any other 

party.   

Respectfully submitted, 

 

Thomas C. Moorer 
President 
Tri Rivers Waterway Development Association 

 
March 2, 2006 
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LIST OF ATTACHMENTS 
 
 

A. Letter from the Mobile District to Tri Rivers Waterway Development Association 
(Dec. 15, 1998). 

B. Mid-Chattahoochee River Users, Petition to Florida Department of Environmental 
Protection (Nov. 10, 2005). 

C. Mid-Chattahoochee River Users, Amended Petition to Florida Department of 
Environmental Protection (Dec. 8, 2005). 

D. Florida Department of Environmental Protection, Denial of Petition with 
Prejudice (Jan. 12, 2006). 

E. Corps of Engineers, Economic Impact of Operations and Maintenance Dredging 
on the Apalachicola-Chattahoochee-Flint Waterway (not dated). 

F. Letter from Tri Rivers Waterway Development Association to the Mobile District 
(Jan. 24, 2006) 
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STATE OF FLORIDA 

DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 
 
In the Matter of an  
Application for Permit/Water Quality Certification,  
and Authorization to Use Sovereign Submerged Lands by: 
 
APPLICANT: 
Curtis M. Flakes 
Chief, Planning and Environmental Division 
U.S. Army Corps of Engineers, Mobile District 
P.O. Box 2288 
Mobile, AL 36628-0001 

PROJECT NAME: 
Apalachicola River Maintenance Dredging 
File No. 0129424-005-DF 
Multiple Counties 

 
 
 
 

PETITION FOR ADMINISTRATIVE HEARING  
AND, IF REQUIRED BY LAW, REQUEST FOR ENLARGEMENT OF TIME 

 
 

 Mid-Chattahoochee River Users (“Petitioner”) hereby petitions the Florida Department of 

Environmental Protection (“Department”) for an administrative hearing on the Department’s 

Consolidated Notice of Denial, Wetland Resource Permit and Authorization To Use Sovereign 

Submerged Lands (“permit denial”), signed on October 11, 2005, by Colleen M. Castille, 

Secretary of the Department.  Petitioner believes that it is filing this petition within the time 

allowed by law, including the Department’s rules of procedure.  If, however, the Department 

finds that the time for a petition for an administrative hearing has expired, Petitioner also 

requests an enlargement of time to file this petition. 

I.  IDENTIFICATION OF PETITIONER 

 Petitioner is an unincorporated association of businesses, local governments, and public 

utilities who share an interest in the use of the Chattahoochee and Apalachicola Rivers, including 

navigation on the Chattahoochee and Apalachicola Rivers. 
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II.  MANNER OF PETITIONER’S RECEIPT OF NOTICE OF THE PERMIT DENIAL 

 Petitioner did not receive written notice of the permit denial, nor is Petitioner aware of 

any other form of notice that is legally sufficient with respect to Petitioner, whose substantial 

interests are adversely affected as described in part III infra.  Petitioner has obtained actual 

notice of the permit denial by word of mouth.   

III.  PETITIONER’S SUBSTANTIAL INTERESTS 

 Petitioner has substantial interests that are adversely affected by the permit denial.  

Among the uses of the Chattahoochee and Apalachicola Rivers exercised by Petitioner’s 

members is the use of the rivers for navigation from points along the Chattahoochee River to and 

from the Gulf of Mexico, by way of the Apalachicola River.  The Corps’ maintenance dredging 

activities, forbidden by the permit denial, are necessary to maintain a channel in the river 

sufficient for the activities undertaken by Petitioner’s members.  Failure to conduct maintenance 

dredging will result in a decreased availability of the Apalachicola and Chattahoochee Rivers for  

commercial and private navigation, which will severely restrict Petitioner’s members’ ability to 

conduct activities that are central to their operations and interests.  Some navigation could be 

rendered impossible in light of the failure to dredge the navigation channel.  

IV.  STATEMENT REGARDING THE FACTS 

 The Corps seeks to dredge the river bottom to maintain a channel for navigation in a 

manner consistent with its historical practices and legal obligation and mission.  This process 

entails removing dredged material and depositing that material elsewhere.  It will be necessary to 

review the Department’s record with respect to the permit denial to determine whether Petitioner 

would dispute any of the factual matters associated with the Corps’ proposed activities or the 

environmental consequences of those activities. 
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V.  LEGAL BASIS FOR REVERSAL OR MODIFICATION OF PERMIT DENIAL 

 To the best of Petitioner’s knowledge and understanding, the permit denial is in violation 

of federal law authorizing the Corps to maintain the Apalachicola River for purposes of 

navigability, as well as federal and state environmental laws, including laws regulating water 

quality and coastal zone management.  Pending Petitioner’s review of the record, Petitioner must 

assert that the permit denial may be in reliance on disputed facts or on findings of fact that are 

not supported by competent, substantial evidence.  Given the effect of the permit denial on 

Petitioner and an absence of direct notice from the Department to the Petitioner, it would be 

unfair and, therefore, a material error in procedure not to grant the hearing in a fashion allowing 

Petitioner a meaningful opportunity of participation.  Pending Petitioner’s review of the record, 

Petitioner believes that the permit denial was inconsistent with law, beyond the Department’s 

discretion, and otherwise in violation of the Florida Administrative Procedure Act. 

VI.  RELIEF SOUGHT 

 Petitioner hereby requests that the Department grant this petition and set a schedule for 

conducting a hearing on the permit denial; that the Department provide a copy of the record 

associated with the permit denial; that the Department’s schedule allow at least 30 days after 

Petitioner’s receipt of the record, in order to meet Petitioner’s need to review the record and to 

determine whether there are material facts at issue; that the Department allow Petitioner to 

amend and revise this Petition in response to its review of the record; and that the Department 

grant any other relief that it may find necessary or appropriate.  If the Department finds that this 

request is out of time, Petitioner requests that the Department approve an enlargement of time for 

the filing of this petition.  Petitioner ultimately requests that the Department reconsider the 

permit denial and issue the permit to the Corps in the above-noted proceeding. 
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VII. CONCLUSION

For the foregoing reasons, Petitioner hereby requests that the Department grant the relief

requested herein.

Sincerely.

Attomey for Petitioner
BALCH & BINGHAM LLP
1901 Sixth Avenue North, Suite 2600
Birmingham, Alabama 35203
(205) 226·3405
Florida Bar No. 0713333

Of Counsel
C. Grady Moore, III
Steven A. Bums
BALCH & BINGHAM LLI'

November 10,2005

IOO!III.\ 4
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CERTIFICATE OF SERVICE

I hereby cenify that Jhave served a copy of the above and foregoing upon the following
addressees by placing a copy of same in the United States mail, first-class postage prepaid, this
10th day of November, 2005:

Office of Counsel
U.S. Army Corps of Engineers
109 St. Joseph Street
Mobile, Alabama 3660 I

1OOlI\1,1

eunis M. Flakes
Chief, Planning and Environmental Division
U.S. Army Corps of Engineers,

Mobile District
P.O. Box 2288
Mobile, Alabama 36628-0001

JEFFREY H. WOOD
Anomey for Appellant
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STATE OF FLORIDA 

DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 
 
MID-CHATTAHOOCHEE RIVER 
USERS, 
 
                     Petitioner, 
 
v. 
 
STATE OF FLORIDA, DEPARTMENT 
OF ENVIRONMENTAL PROTECTION, 
 
                     Respondent. 

)
)
)
)
)
)
)
)
)
)
)
)

  
 
 
 
DEP OGC Case No. 05-2591 
 
DEP File No. 0129424-005-DF 

 
 

AMENDED PETITION FOR ADMINISTRATIVE HEARING 
 

 Pursuant to the Order Dismissing Petition With Leave To Amend dated November 23, 

2005 (“Order”), Mid-Chattahoochee River Users (“Petitioner”) hereby files this Amended 

Petition for Administrative Hearing with the Florida Department of Environmental Protection 

(“Department”) requesting an administrative hearing on the Department’s Consolidated Notice 

of Denial, Wetland Resource Permit and Authorization To Use Sovereign Submerged Lands 

(“permit denial”), signed on October 11, 2005, by Colleen M. Castille, Secretary of the 

Department.  In accordance with the requirements for a petition established by Fla. Stat. § 

120.54(5)(b)4 and Fla. Admin. Code r. 28-106.201(2), Petitioner states: 

 (a) The following agencies are affected by this petition:  

Bureau of Beaches & Coastal Systems 
Florida Department of Environmental Protection 
3900 Commonwealth Blvd., M.S. 300 
Tallahassee, Florida 32399-3000 
DEP File No. 0129424-005-DF 
 
Planning & Environmental Division 
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U.S. Army Corps of Engineers, Mobile District 
P.O. Box 2288 
Mobile, Alabama 36628-0001 

 
 (b) Petitioner, Mid-Chattahoochee River Users, is an unincorporated multi-state 

association whose members are public and private corporations and associations in Alabama and 

Georgia.  Mid-Chattahoochee River Users does not currently have a physical address.  The 

name, address, and telephone number of Petitioner’s designated spokesperson is: 

Thomas C. Moorer 
P.O. Box 1295 
Birmingham, Alabama 35201 
(205) 992-5807 

 
Counsel and representative for Petitioner in this matter is: 

Jeffrey H. Wood 
Balch & Bingham LLP 
1901 Sixth Avenue North, Suite 2600 
Birmingham, Alabama 35203 
(205) 226-3405 
 

 Standing:  Petitioner’s substantial interests will be affected by the Department’s 

determination in this matter.  Pursuant to Fla. Stat. § 120.569, any individual or entity aggrieved 

by an unfavorable agency determination may petition for an administrative hearing.  Specifically, 

Fla. Stat. § 120.569 governs “all proceedings in which the substantial interests of a party are 

determined by an agency.”  Fla. Stat. § 120.569(1).  The term “party” is defined in Fla. Stat. § 

120.52(12) to include “[a]ny other person . . . whose substantial interests will be affected by 

proposed agency action, and who makes an appearance as a party.”  In other words, a third party, 

such as Petitioner in this case, may commence an administrative proceeding by filing a petition 

alleging that its “substantial interests” have been affected by an agency’s determination.  See 

Richard M. Ellis, Standing in Florida Administrative Proceedings, 75 FLA. BAR J. 49, 50 (2001).  
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Neither the Florida Statutes nor the Florida Administrative Code defines the term “substantial 

interests.”   

Florida courts, however, have defined “substantial interests” to mean that a petitioner 

must show: “1) that he will suffer injury in fact which is of sufficient immediacy to entitle him to 

a § 120.57 hearing, and 2) that his substantial injury is of a type or nature which the proceeding 

is designed to protect” (i.e., petitioner falls within the “zone of interests gleaned from the 

substantive regulatory scheme”).  Agrico Chemical Co. v. DER, 406 So. 2d 478, 482 (Fla. 2d 

DCA 1981); Ellis, supra, at 50.  Moreover, when an association is attempting to assert standing 

in an administrative proceeding, the association must demonstrate: 

(a) that a substantial number of its members, although not necessarily a majority, 
are substantially affected by the proposed permits; (b) that the subject matter of 
the proposed permits is within the general scope of the interests and activity for 
which the organization was created; and (c) that the relief requested is of the type 
appropriate for the organization to receive on behalf of its members. 

Save Our Bays, Air & Canals, Inc. v. Tampa Bay Desal, 2001 WL 1250892, *35 (Fla. DOAH 

2001) (citing Florida Home Builders Assn., Inc. v. Dept. of Labor & Employment Sec., 412 So. 

2d 351, 353-54 (Fla. 1982)).   

Petitioner’s Substantial Interests (Injury in Fact):  If the permit denial is not withdrawn, 

Petitioner will suffer injury in fact which is of sufficient immediacy to entitle Petitioner to an 

administrative hearing, and this substantial injury is of a type or nature which the proceeding is 

designed to protect.  Agrico, 406 So. 2d at 482.  Importantly, the “injury-in-fact part of the 

[standing] test focuses on whether the injury arising from the agency action is of a specific, real 

immediacy warranting relief and is not remote or speculative.”  Billie v. St. John’s River Water 

Management District, 2004 WL 283505, at *20 (Fla. DOAH 2004) (citing Town of Palm Beach 

v. State Dept. of Natural Resources, 577 So. 2d 1383 (Fla. 4th DCA 1981)). 
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First, if the permit is not issued in accordance with the terms and conditions of the 

recently-expired FDEP Permit No. 0129424-001-DF (and subsequent modifications to that 

permit) or under other acceptable terms and conditions, Petitioner’s members will suffer 

immediate harm from the inability to navigate down the Apalachicola River.  See Moorer 

Affidavit, at ¶4.  The Corps’ ability to provide the required 9 by 100 foot navigation channel 

requires maintenance of several small but critical reaches of the Apalachicola River to ensure 

adequate channel depths.  Id. at ¶8.  If the Corps does not conduct this maintenance, including 

dredging and removal of obstacles (snags) from the navigation channel, the ability to provide 

navigation on the ACF River Basin is severely impeded.  Id.  For example, one of Petitioner’s 

members, Southern Nuclear Operating Company, intends to ship extremely large pieces of 

industrial equipment using the Apalachicola River navigation channel in early 2006, as part of a 

$360,000,000 replacement project at one of its power plants.  Id. at ¶6.   Likewise, with respect 

to another of Petitioner’s members, Mead-Westvaco Corporation, “[t]he ability to move large 

pieces of equipment to and from the [Mahrt Mill located south of Phenix City, Alabama on the 

west bank of the Chattahoochee River] is also important and the ACF channel provides the only 

feasible option for certain types of equipment.”  Id. at ¶13.  Other members of Petitioner will 

suffer injury in fact which is of sufficient immediacy due to this permit denial, including Georgia 

Pacific Corporation, the Cities of Columbus, Georgia and Eufaula, Alabama, and Oxbow 

Meadows Environmental Learning Center.  Id. at ¶¶16-25, and pp. 9-10. 

In addition to losing the navigability of the ACF, the permit denial will have a collateral 

financial impact on Petitioner’s members as well.  Fla. Bd. of Med. v. Fla. Acad. of Cosmetic 

Surgery, Inc., 808 So. 2d 243 (Fla. 1st DCA 2002) (finding that an association had standing to 

challenge a rule issued by the state board of medicine due to the “collateral financial impact on 
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the challenger’s business”).  Specifically, the availability of the Apalachicola River for shipping 

provides a basis to negotiate more favorable terms and conditions for other modes of 

transportation, such as rail and trucking.  Moorer Affidavit, at ¶¶8, 13, 14, 18. 

Petitioner’s Substantial Interests (Zone of Interests):  Petitioner’s substantial injury is of a 

type or nature which the administrative hearing process is designed to protect, i.e., within the 

“zone of interests.”  The “zone of interest portion of the [standing] test focuses on whether the 

type of injury asserted falls within the scope of the agency’s statutory authority to protect.”  

Billie, 2004 WL 283505, at *20 (Fla. DOAH 2004) (citing Boca Raton Mausoleum Inc., v. State 

Dept. of Banking & Finance, 511 So. 2d 1060 (Fla. 1st DCA 1987)).  Petitioner’s substantial 

interests fall within the “zone of interests” of the substantive regulatory scheme at issue in the 

permit denial.  See Ward v. Board of Trustees of the Internal Improvement Trust Fund, 651 So. 

2d 1236, 1238 (Fla. 4th DCA 1995) (“The general rule regarding the zone of interest element of 

the substantially affected test is that such element is met where a party asserts that a statute, or a 

rule implementing such statute, encroaches upon an interest protected by a statute or the 

constitution.”).  Whether the Apalachicola River remains a reliable channel for interstate 

navigation depends upon the validity of the Department’s analysis of the substantive regulatory 

requirements underlying the permit denial, namely: 

• The statutory and regulatory provisions governing the issuance of Wetlands 
Resource Permits pursuant to Fla. Stat. ch. 373 and Fla. Admin. Code ch. 62. 

• The constitutional, statutory and regulatory provisions governing an authorization 
to use sovereign submerged lands for dredged material disposal sites pursuant to 
Fla. Const. art. X, § 11, Fla. Stat. chs. 253 and 258, and Fla. Admin. Code chs. 
18-20 and 18-21. 

• The statutory and regulatory provisions governing a consistency determination 
under the Florida Coastal Management Program. 

• Congressional mandates, including Section 2 of the River and Harbor Act of 
March 2, 1945 (Public Law 79-14, 59 Stat. 10, 17) and Section 1 of the River and 

Tri Rivers Waterway Development Assn

163



 

804637.1 6  

Harbor Act of 1946 (Public Law 79-520, 60 Stat. 634, 635), to maintain the 
navigability of the Apalachicola River with a 9-foot-wide and 100-foot-deep 
channel. 

 Importantly, unlike the petitioner in Agrico, Petitioner’s interests in this case are not 

“merely economic.”  See Ellis, supra, at 50 (explaining that “Agrico is sometimes misunderstood 

by administrative practitioners as denying standing to a petitioner whose interest is ‘merely 

economic’”).  Compare Gregory v. Indian River County, 610 So. 2d 547, 553-55 (Fla. 1st DCA 

1981) (“In Agrico, the only real interest of the proposed intervenor was to preclude competition.  

That interest was totally unrelated to the environmental issues to be decided in the permitting 

proceedings.  That is not the situation in this case.”).  In this case, Petitioner desires to 

“champion equitable, optimal use and good stewardship of the water resources” in the ACF 

River Basin, and to “enhance the quality of life in its members’ communities through watershed 

planning in the ACF River Basin, including, specifically, enhancing economic opportunity and 

development, improving water quality and preservation of ecosystems, meeting multi-purpose 

environmental, public and industrial needs, protecting recreational resources, and providing input 

to state and regional planning processes.”  See Moorer Affidavit, at ¶2.  “Preservation and 

promotion of navigation on the Apalachicola River in a manner that appropriately manages and 

stewards natural and environmental resources is central to the broad mission and more specific 

goals of the Mid-Chattahoochee River Users.”  Id.   

 Further, in Agrico, a business competitor opposed administrative approvals necessary for 

the shipment of a competing product.  The competitor’s business activities had no direct relation 

to the port improvements facilitated by the administrative approvals at issue, except to prevent 

those improvements as a means of inconveniencing or halting undesirable competition.  Such is 

not the case with Petitioner and its members, who themselves rely directly on the very action for 

which the Corps sought approval from the Department – that is, maintenance of a navigable 
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channel in the Apalachicola River.  Thus, Petitioner’s substantial interests clearly fall within the 

requisite zone of interest of the various statutes and regulations at issue in this permit denial. 

Associational Standing:  Petitioner meets the requirements of associational standing.  

First, a substantial number of Petitioner’s members are substantially affected by the permit 

denial.  As explained by Petitioner’s authorized spokesperson: 

3. The Mid-Chattahoochee River Users has 13 voting members responsible 
for the formation of the group and conducting its general business.  The voting 
members of the Mid-Chattahoochee River Users are the Bainbridge Development 
Authority; the City of Eufaula, Alabama; West Point Lake Coalition; the City of 
La Grange, Georgia; Troup County, Georgia; the City of Columbus, Georgia; 
Chattahoochee Riverkeeper, Inc.; Georgia-Pacific Corporation; Tri-Rivers 
Waterway Development Association; Mead-Westvaco Corporation; the Oxbow 
Meadows Environmental Learning Center of Columbus State University; the 
Southern Company; and the City of Columbus Water Works. 

4. As the authorized spokesperson for the Mid-Chattahoochee River Users, I 
have personal knowledge of the business of its members including how they are 
substantially affected by the State of Florida Department of Environmental 
Protection’s (FDEP) Consolidated Notice of Denial Wetland Resource Permit and 
Authorization to Use Sovereign Submerged Lands filed on October 11, 2005.  A 
substantial number of the members of Mid-Chattahoochee River Users are 
affected by the permit denial, including Southern Nuclear, a wholly owned 
subsidiary of the Southern Company, Mead-Westvaco Corporation (Mead-
Wesvaco), Georgia Pacific Corporation (Georgia Pacific), the City of Eufaula, 
Alabama (Eufaula), the City of Columbus, Georgia (Columbus) and the Oxbow 
Meadows Environmental Learning Center (Oxbow Meadows). 

Moorer Affidavit, at ¶¶ 3-4.  Mr. Moorer explained each of “[t]hese members’ substantial 

interests in navigation in the Apalachicola and the dredging operations that form the basis of the 

subject permit.”  Id. at ¶4.   

 First, Southern Nuclear Operating Company is “substantially affected” by the permit 

denial: 

5. Southern Nuclear, a wholly owned subsidiary of Southern Company, 
operates three nuclear power plants in Alabama and Georgia.  The Farley Nuclear 
Plant is owned by Alabama Power Company and provides 1,776 megawatts of 
baseload generation to Southern Company customers.  The Farley Plant is located 
near Columbia, Alabama on the West bank of the Chattahoochee River. 
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6. Plant Farley regularly depends on the availability of the federally 
authorized navigation channel in the ACF River Basin, including critical reaches 
of the Apalachicola River directly related to FDEP’s denial of the Corps permit, 
for delivery and shipment offsite of large pieces of equipment vital to the 
operation of the facility.  Most of the large equipment for the original plant 
construction was delivered by barge in the ACF River Basin.  In 2000, Plant 
Farley received replacement steam generators by barge in the ACF River Basin to 
complete a 360 million dollar replacement project to ensure the availability of 
Plant Farley long into the future.  A shipment is planned in early 2006 to remove 
the Unit 1 and Unit 2 reactor vessel heads from the site for disposal.  This 
shipment must again traverse the Apalachicola River, including the portions in 
which dredging was proposed by the Corps and refused by FDEP in its permit 
denial.  The reactor vessel heads were replaced as part of a long-term plan to 
upgrade the plant. 

7. Plant Farley’s operating licenses were recently extended for an additional 
twenty years.  The Farley site has been identified by Southern Company as a 
potential site for new baseload generation, including new nuclear facilities.  The 
presence of the ACF navigation channel greatly enhances the Farley site relative 
to potential for new generation. 

8. Plant Farley is substantially and adversely affected by the recent denial of 
the Corps Maintenance Dredging Permit.  The Corps’ ability to provide the 
required 9 by 100 foot navigation channel requires maintenance of several small, 
but critical reaches of the Apalachicola River to ensure adequate channel depths.   
If the Corps does not conduct this maintenance, including dredging and removal 
of obstacles (snags) from the navigation channel, the ability to provide navigation 
on the ACF River Basin is severely impeded.  When the need to transport 
equipment occurs, as demonstrated in the two above examples, other feasible 
alternatives do not exist and the shipments have multi-million dollar values. 

9. Plant Farley regularly depends on the availability of the federally 
authorized navigation channel in the ACF River Basin, including critical reaches 
of the Apalachicola River directly related to FDEP’s denial of the Corps permit, 
for delivery. 

Id. at ¶¶5-9.  Thus, to halt or unduly restrict channel maintenance activities will prevent 

shipments, decrease the window of availability of such shipments, increase risks associated with 

such shipments, or impose some combination of these undesirable effects. 

 Likewise, Mead-Westvaco is “substantially affected” by the permit denial: 

11. Mead-Westvaco is one of the major producers of Liner Board in the 
world.  It operates the Mahrt Mill located south of Phenix City, Alabama on the 
West bank of the Chattahoochee River.  The Mahrt Mill is located within the 
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Lake Eufaula (Walter F. George) reservoir.  Flow past the mill is controlled 
primarily by releases from the Walter F. George Dam.  In the past, the Mahrt Mill 
has depended heavily on the ACF channel for delivery of fuel oil for the plant.   

12. Mead-Westvaco was forced to seek alternate means for delivery following 
the droughts of the mid-1980s as the dependability of the ACF channel became 
unreliable.  This lack of reliability has a direct relationship to problems between 
the Corps and Florida over channel maintenance in the critical reaches of the 
Apalachicola discussed previously, including most recently the subject permit 
denial.  Mead-Westvaco fully believes that resolution of these issues can return 
the ACF to levels of reliability that will support continued use by the Mahrt 
facility. 

13. The ability to utilize the ACF navigation channel provides potential 
savings to Mead-Westvaco’s facilities in lower cost for material delivery and 
shipments.  In addition, the viability of navigation and transporting these 
materials on the Apalachicola provides beneficial pressure on other modes of 
transport to ensure performance and keep rates low.  The ability to move large 
pieces of equipment to and from the mill is also important and the ACF channel 
provides the only feasible option for certain types of equipment. 

14. Mead-Westvaco is substantially and adversely affected by the permit 
denial.  The inability to properly maintain the navigation channel exerts additional 
pressure on current shipping rates and therefore, costs.  In addition, future options 
for use of navigation, including the possible need for delivery of large equipment, 
is compromised by the inability for the Corps to properly maintain the navigation 
channel. 

Id. at ¶¶10-14.   

 Also, Georgia-Pacific is “substantially affected” by the permit denial: 

16. Georgia Pacific operates a liner board/corrugating medium mill located in 
Early County Georgia in Cedar Springs on the east bank of the Chattahoochee 
River.  The mill began operation in 1963 as Great Southern Paper and was 
acquired by Georgia Pacific in 1991.  The mill has approximately 750 employees, 
occupies over 1400 acres and produces over 1 million tons per year of product.   
The mill exports product to box plants in the United States and throughout the 
world.  The mill utilizes over 1.4 million cords of wood per year and provides 
over $100,000,000 dollars in goods and services to the local economy. 

17. As with Mead Westvaco, in the past Georgia Pacific’s Cedar Springs Mill 
depended on the navigation channel for delivery of fuel, raw materials, and for 
shipment of product.  As the reliability of the navigation channel decreased, 
Georgia Pacific was forced to use alternate means of transport.  However, Georgia 
Pacific believes that the reliability problems are directly related to problems 
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between the Corps of Engineers and Florida over channel maintenance, including, 
most recently, the subject permit denial, and that these problems can be solved. 

18. Georgia Pacific is substantially and adversely affected by the subject 
permit denial. The viability of navigation and transporting these materials on the 
Apalachicola River provides potential cost savings to the plant and provides 
beneficial pressure on other modes of transportation.  The inability of the Corps of 
Engineers to maintain the system as a result of the permit denial has immediate 
impact on Georgia Pacific in that it precludes use of navigation and thus decreases 
competition for other transport modes.  This increases cost and schedule for 
delivery for key items needed by the mill.  It also compromises the ability to 
deliver large equipment to the mill, if needed. 

Id. at ¶¶16-18.   

 Similarly, the City of Columbus, Georgia, and the City of Eufaula, Alabama, are 

substantially affected by the permit denial: 

20. Columbus is located in Muscogee County Georgia on the East bank of the 
Chattahoochee River.  The Chattahoochee River was a key element in all 
commerce associated with Columbus.  Columbus strongly supports maintaining 
the ACF navigation channel.  Recently, a project was begun to construct a marina 
in Columbus that would provide facilities for berthing of large craft.  The success 
of this marina project is largely dependent on the ability for these vessels to 
navigate to and from the Gulf of Mexico via the ACF navigation channel and, 
specifically, the Apalachicola River.  FDEP’s denial of the Corps’ maintenance 
dredging permit will preclude the necessary channel maintenance required to 
ensure access of the new marina to the Gulf of Mexico, affecting substantial 
economic, recreational and educational interests.  There are also a number of 
businesses in the Columbus area that in the past have relied on the navigation 
channel and still desire to use navigation.  Columbus has a port facility under the 
direction of the Georgia Ports Authority that has been considered for upgrade a 
number of times, but the upgrades have not gone forward due to concerns over 
system reliability.  In the 1980s, the Port of Columbus provided significant receipt 
and storage of fuel going to Fort Benning, and other products for local industry 
and agriculture use.  The lack of proper maintenance drives system reliability.  
New efforts to revive the port are ongoing.  Water transportation has significant 
fuel efficiency and environmental benefits over rail and highway transportation.  
Denial of the maintenance permit will substantially and adversely affect 
navigation as an option to these business interests. 

*** 

22. Very much like Columbus, Eufaula is also an original rivertown.  In 1963, 
the Corps of Engineers constructed Lake Eufaula (Walter F. George) and restored 
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the inland port at Eufaula that had been so important during the 19th until the 
mid-20th century. 

23. Eufaula has preserved and restored many of the beautiful antebellum 
homes and historic structures in the city and has developed a significant tourism 
industry.  The river is an important part of Eufaula’s historic past and supports 
key programs such as Voyage of Discovery and Riverway South.  Access to the 
navigation channels remains critical to these historical, environmental and 
educational programs, as well as aspects of Eufaula’s economic base. 

24. Eufaula, like Columbus, is substantially harmed by the denial of the 
Corps’ navigation maintenance permit.  Eufaula has a number of interests in 
maintaining the navigation channel including LakePoint Marina, a state facility 
that provides a number of large berths for vessels that routinely travel to the Gulf 
and back.  The Historical and Eco-tourism industries are of interest to Eufaula , 
growing, and they both depend, in large part, on the ability to navigate the entire 
ACF system, including the Apalachicola River.  The inability to maintain the 
small, but critical reaches in the Apalachicola will potentially result in loss of the 
federally authorized navigation channel on the ACF. 

Id. at ¶¶20-24.   

 Finally, Oxbow Meadows Environmental Learning Center is substantially affected by 

this permit denial: 

Oxbow Meadows is an outreach program of Columbus State University.  Since 
1997, Oxbow Meadows has been working to develop a nature/cultural tourism 
program within the Apalachicola-Chattahoochee-Flint (ACF) watershed.  To this 
end, Oxbow Meadows has initiated the development of two specific organizations 
that work to promote the tourism resources associated with the river system 
(Voyage of Discovery, Inc. and RiverWay South).  In 1998, Oxbow Meadows 
spearheaded the formation of Voyage of Discovery, Inc. (VOD), a 501(c)3 
organization whose purpose is to foster river-centered connections and 
partnerships within and among communities and organizations in the 
Apalachicola-Chattahoochee-Flint (ACF) watershed.  Since that time, Oxbow and 
VOD have provided citizens in the ACF watershed opportunities to travel that 
watershed from Columbus to Apalachicola by boat and have sponsored 
educational and informational programs highlighting the potential for 
cultural/historic/nature-based tourism, navigation, and recreation on and along the 
ACF river system. In order to effectively promote and coordinate such river-
related activities, VOD has also encouraged linkage and communication among 
riverside communities, governments, organizations, and businesses within the 
system.   

In addition to helping protect the natural, cultural and historic resources 
associated with these rivers, VOD seeks to use the tourism products to spur 
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sustainable economic development, particularly in the counties of southwestern 
Georgia and southeastern Alabama south of Columbus, and the Florida 
panhandle.  According to Congressional reports initiated by former Senator Zell 
Miller (GA), these counties are the 9th poorest in the nation.  This three-state 
tourism effort has served as a springboard for discussion and activity particularly 
related to recreation and navigation on the ACF system and the maintenance of 
dredging on the river system.  These efforts focus on developing a sustainable 
tourism business that will not “kill the goose that laid the golden egg.”   The goal 
is to develop a program of sustainable economic development that will spur an 
economic revolution in the tri-state region within the ACF watershed. 

To accomplish this challenging economic development goal VOD hired Randall 
Travel Marketing, Inc. (RTM), one of the most respected travel development 
firms in the country, to conduct a study of the ACF river system and its adjacent 
communities to determine whether a river-centered, ecologically sustainable 
nature/heritage tourism effort could be successful in our region.  After collecting 
extensive data on resources of the watershed, touring the ACF system by boat and 
car, conducting interviews with 36 civic, political and business leaders, and 
hosting two focus forums with 56 respondents in Atlanta, RTM reported a 
resounding YES answer to the question.  

In 2003 and 2005, VOD applied for and received $200,000+ in funding through 
the US Department of Agriculture’s Rural Business Opportunity Grant Program. 
An Executive Director was hired and these federal funds are now being used to 
help spur nature/cultural tourism in these depressed counties in the ACF 
watershed in Georgia, Alabama, and Florida. 

Id. at pp. 9-10.  As demonstrated by the preceding statements, Petitioner’s members stand to 

suffer immediate economic, environmental, educational, recreational, and other types of harm 

from the permit denial. 

 Second, the subject matter of the proposed permit is within the general scope of the 

interests and activity for which the organization was created.  As explained by Mr. Moorer: 

The Mid-Chattahoochee River Users is an unincorporated multi-state association 
whose members are public and private corporations and associations in Alabama 
and Georgia.  The Mid-Chattahoochee River Users’ charge is to champion 
equitable, optimal use and good stewardship of the water resources in the 
Apalachicola-Chattahoochee-Flint (ACF) River Basin. Our mission is to enhance 
the quality of life in its members’ communities through watershed planning in the 
ACF River Basin, including, specifically, enhancing economic opportunity and 
development, improving water quality and preservation of ecosystems, meeting 
multi-purpose environmental, public and industrial needs, protecting recreational 
resources, and providing input to state and regional planning processes.  
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Preservation and promotion of navigation on the Apalachicola River in a manner 
that appropriately manages and stewards natural and environmental resources is 
central to the broad mission and more specific goals of the Mid-Chattahoochee 
River Users. 

Moorer Affidavit, at ¶2.  As this statement makes clear, the subject matter of the permit denial 

(namely, dredge and fill activities necessary to maintain the navigability of the Apalachicola 

River) includes issues “within the general scope of the interests and activity” of the organization. 

Finally, the relief requested by Petitioner in this case, i.e., modification and/or reversal of 

the permit denial, is the type of relief appropriate for Petitioner to receive on behalf of its 

members.  Reversing the permit denial will result in “equitable, optimal use and good 

stewardship” of the ACF River Basin, and will “enhanc[e] economic opportunity and 

development, improv[e] water quality and preservation of ecosystems, meet[] multi-purpose 

environmental, public and industrial needs, protect[] recreational resources, and provid[e] input 

to state and regional planning processes.”  Moorer Affidavit, at ¶2.   

In summary, Petitioner’s substantial interests will be affected by the Department’s 

determination in this matter, as indicated by the fact that: (1) Petitioner will suffer immediate 

injury in fact of a type or nature which an administrative hearing is designed to protect, (2) 

Petitioner falls within the zone of interests of the relevant regulatory scheme, and (3) Petitioner 

satisfies the requirements of associational standing. 

 (c) The following is a statement of when and how Petitioner obtained notice of the 

permit denial, including the reasons why Petitioner’s request for an administrative hearing 

should be considered timely, or in the alternative, why any failure to timely file the petition 

should be excused due to excusable neglect. 

 The Petition Was Filed Timely:  A petition concerning Department action on applications 

for permits under Fla. Stat. ch. 403 and related authorizations under Fla. Stat. § 373.427 must be 
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filed in the Department’s Office of General Counsel within 14 days “after receipt of notice of 

agency action.”  Fla. Admin. Code r. 62-110.106(3)(a)1.  For the purpose of determining the 

time for filing a petition for hearing on any action of the Department, “receipt of notice of 

agency action means either receipt of written notice or publication of the notice in a newspaper 

of general circulation in the county or counties in which the activity is to take place, whichever 

first occurs….”  Id. r. 62-110.106(2) (emphasis added).1   

 Courts have held that an agency must grant affected parties a clear point of entry into 

administrative procedures. See Capeletti Bros., Inc. v. State Dept. of Transp., 362 So. 2d 346, 

348 (Fla. 1st DCA 1978).  Furthermore, the provision of a clear point of entry through this notice 

is an absolute prerequisite to the commencement of the running of the time period within which a 

challenge may be filed. See Henry v. State Dept. of Admin., Div. of Retirement, 431 So. 2d 677, 

680 (Fla. 1st DCA 1983); City of St. Cloud v. FDEP, 490 So. 2d 1356, 1358 (Fla. 1st DCA 1986).  

The courts have made clear that “[a]n agency seeking to establish waiver based on the passage of 

time following action claimed as final must show that the party affected by such action has 

received notice sufficient to commence the running of the time period within which review must 

be sought.”  Henry, 431 So. 2d at 680.  “The requirements for such notice are objective rather 

than subjective in nature, and apply regardless of actual or presumed notice of agency action.” 

Id.  Furthermore, the courts have usually resolved any confusion in regards to notice in favor of 

the affected party, holding “[n]otice of final agency action is intended to create a clear point of 

entry, not a trap for the unwary.” Florida League of Cities, Inc. v. Administration Comm’n, 586 

So. 2d 397, 414 (Fla. 1st DCA 1991). 

                                                 
1 To the best of our knowledge, the Department did not publish notice of the permit denial in a newspaper 

of general circulation in the counties in which the proposed activities are to take place.  If the Department did, in 
fact, publish notice via a newspaper, Petitioner respectfully requests that the Department excuse any tardiness due to 
excusable neglect, as discussed in greater detail below.  
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 Florida law establishes specific mandatory requirements for “notice of agency decision.”  

See Fla. Admin. Code r. 28-106.111(1) (explaining that the “notice of agency decision shall 

contain the information required by Section 120.569(1), F.S.”).  Fla. Stat. § 120.569(1) provides 

that each notice “shall inform the recipient of any administrative hearing or judicial review that 

is available under this section, s. 120.57, or s. 120.68; shall indicate the procedure which must be 

followed to obtain the hearing or judicial review; and shall state the time limits which apply.”2  

Florida courts have stated that the basic requirements for the contents of the notice itself are 

well-established.  The notice which is provided must: 1) inform the person receiving the notice 

of the right to request a hearing; 2) set forth the time period during which a hearing may be 

requested; and 3) make reference to the agency’s rules. See Sterman v. Florida State Univ. Bd. of 

Regents, 414 So. 2d 1102 (Fla. 1st DCA 1982); City of St. Cloud v. DER, 490 So. 2d 1356, 1358 

(Fla. 1st DCA 1986).   

 Petitioner timely filed the petition for administrative hearing in this case.  To the best of 

our knowledge, information and belief, neither Petitioner nor any member of Petitioner received 

legally sufficient written notice of the permit denial from the Department.  See Moorer Affidavit, 

at ¶¶10, 15, 19, 21, pp. 9-10, ¶¶25-27.  Mr. Thomas C. Moorer, the authorized spokesperson for 

Petitioner, did not learn of the permit denial until October 31, 2005.  See Moorer Affidavit, at ¶9.  

Likewise, other members of Petitioner did not receive written notice of the permit denial until 

October 31, 2005 or later.  See Moorer Affidavit, at ¶¶10, 15, 19, 21, pp. 9-10, ¶¶25-27; Boulden 

Affidavit, at ¶4. 

  

                                                 
2 Fla. Admin. Code r. 28- 106.111(1)(b) also provides: “Until notice is published, the point of entry to 

request a formal or informal administrative proceeding shall remain open unless actual notice is received.”  Thus, 
the Department is precluded from arguing constructive notice in this case.   
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The Department states in its Order that notice was sent to Tri-Rivers Waterway 

Development Association (“Tri-Rivers”) on October 11, 2005.  See Order at 15.  Apparently, the 

Department is relying on a “courtesy copy” email sent to Ms. Rebecca Martin, the former 

Executive Director of Tri-Rivers, to argue that Petitioner received legally sufficient written 

notice on October 11, 2005.  See Moorer Affidavit, at ¶¶25-26.  This email included a “link” to 

the Department’s website where a copy of the permit denial could be accessed.  This was not 

legally sufficient notice for several reasons: (1) the email did not constitute sufficient notice; (2) 

the email was sent to a former employee of Tri-Rivers; and (3) notice to Tri-Rivers does not 

constitute notice to Petitioners.  

 First, an email requesting an entity to “link” to the Department’s website is insufficient to 

meet the notice requirements of Fla. Stat. § 120.569(1) and Fla. Admin. Code r. 28-106.111, 

which require a notice of permit denial to inform the person receiving the notice of the right to 

request a hearing; set forth the time period during which a hearing may be requested; and make 

reference to the agency’s rules.  The email did not comply with these requirements.  In fact, the 

email from the Department noted that it takes the document “a few moments to open.”   

 Second, the email was not sufficient notice to Petitioner because it was sent to a former 

employee of Tri-Rivers.   Ms. Martin has not served as the Executive Director for Tri-Rivers 

since approximately one year ago.  See Moorer Affidavit, at ¶25.  She serves in a consulting role 

for Tri-Rivers only.  Id.  Due to the association’s limited staff resources, Tri-Rivers relies on the 

United States mail and courier to receive important documentation, including official notices.   

See id. at ¶26.  The Tri-Rivers employee responsible for checking Tri-Rivers’ mailbox has stated 

that she never received written notice of the permit denial via the mail.  See Boulden Affidavit, at 

¶4.  Thus, any notice to Ms. Martin was ineffective to constitute notice to Tri-Rivers, let alone 
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notice to Petitioner.  As a result, Tri-Rivers did not receive written notice of the permit denial 

prior to October 31, 2005, and has never received legally sufficient written notice from the 

Department.  See Moorer Affidavit, at ¶¶25-26; Boulden Affidavit, at ¶¶2-4. 

 Third, even if the notice to Tri-Rivers was sufficient, such notice does not constitute 

legally sufficient notice to Petitioner.  The Department erroneously contends that, since various 

members of Tri-Rivers are also members of Petitioner, notice to Tri-Rivers constituted legally 

sufficient notice to Petitioner.  See Order at 15.  Such an approach would not provide a 

petitioner-association with a “clear point of entry into administrative procedures,” especially 

where the petitioner has many members spread across two states.  By simply providing an email 

with a “link” to a website where a copy of the permit denial can be accessed, and sending that 

email to a former employee of one of many members of the Petitioner’s association, the 

Department creates a “trap for the unwary” in contravention of Florida law.  See Florida League 

of Cities, Inc., 586 So. 2d at 414 (“Notice of final agency action is intended to create a clear 

point of entry, not a trap for the unwary.”). Moreover, in light of the requirement for 

associational standing that a substantial number of Petitioner’s members must be substantially 

affected, it would be illogical to impute notice to Petitioner due to only one member receiving 

notice.   

 Petitioner first received written notice of the permit denial on October 31, 2005, when the 

Mobile District Corps of Engineers provided a copy of the denial to Mr. Thomas C. Moorer by 

facsimile transmission.  See Moorer Affidavit, at ¶10.  Ms. Martin forwarded a copy of the 

Department’s email (discussed above) to Mr. Moorer on October 12, 2005, but Mr. Moorer did 

not read the forwarded email prior to October 31, 2005.  As soon as Mr. Moorer learned of the 

permit denial on October 31, 2005, he rallied the Mid-Chattahoochee River Users to determine 
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the appropriate course of action.  To the best of our knowledge, neither Petitioner nor any 

member of Petitioner received legally sufficient written notice of the permit denial prior to 

October 31, 2005.  Therefore, pursuant to Fla. Admin. Code r. 62-110.106(3)(a)(1), the Petition 

for Administrative Hearing was timely filed on November 10, 2005. 

 Excusable Neglect:  In the alternative, if the Department concludes that Petitioner 

received legally sufficient written notice prior to October 31, 2005, and that an email link to a 

former representative of a member of Petitioner’s association was sufficient “entry to process,” 

Petitioner respectfully requests the Department to excuse the failure to timely file due to 

excusable neglect.  Florida law provides as follows: 

For good cause shown, the Secretary of the Department (or the Secretary’s 
designee) may grant an enlargement of time for the doing of any act required or 
allowed to be done under an order of the Department, the Uniform Rules of 
Procedure, or any rule of the Department or notice given under such a rule, if the 
request for such enlargement is made before the expiration of the period to be 
enlarged, or may allow the act to be done even if the period has expired, upon 
motion showing that the failure to act was the result of excusable neglect. 

Fla. Admin. Code Rule 62-110.106(4).  Florida courts have found excusable neglect in a wide 

variety of situations.3  In order to file the petition, Mid-Chattahoochee River Users had to review  

                                                 
3 See City of Pembroke Pines v. Zitnick, 792 So. 2d 677, 678 (Fla. 4th DCA 2001) (reversing denial of 

motion to set aside order compelling arbitration where counsel’s failure to attend hearing was result of secretarial 
scheduling error); Shurgard Storage Ctrs., Inc. v. Parker, 755 So. 2d 695, 696 (Fla. 4th DCA 1999) (finding that 
company’s administrative mishandling and misrouting of complaint between offices was a “clear case” of excusable 
neglect); Al Hendrickson Toyota v. Yampolsky, 695 So. 2d 948 (Fla. 4th DCA 1997) (“[T]he established case law 
deems that calendaring errors are regarded as excusable neglect.”); Heller v. Geneco, Inc., 661 So. 2d 950, 951 (Fla. 
4th DCA 1995) (commenting that a “secretarial error in failing to calendar a hearing for an attorney” warrants relief 
under Rule 1.540(b)); Hall v. Byington, 421 So. 2d 817, 818 (Fla. 4th DCA 1982) (noting that an attorney’s failure 
to note the date properly on his calendar is recognized as excusable neglect); Supro Corp. v. Bridwell, 361 So. 2d 
734, 735 (Fla. 4th DCA 1978) (concluding that counsel’s failure to appear at trial because his file had been 
misplaced demonstrates excusable neglect); Travelers Ins. Co. v. Bryson, 341 So. 2d 1013, 1015 (Fla. 4th DCA 
1977) (counsel who failed to properly note on calendar the date of a hearing demonstrated excusable neglect, as 
“[c]ounsel’s absence from the hearing was a mistake, or inadvertent or excusable neglect”); Crystal Lake Golf 
Course, Inc. v. Kalin, 252 So. 2d 379, 380-81 (Fla. 4th DCA 1971) (concluding that attorney’s failure to attend a 
pretrial conference which was caused by secretary’s failure to diary the hearing is excusable neglect); Wilson v. 
Woodward, 602 So. 2d 547, 549 (Fla. 2d DCA 1992) (party demonstrated excusable neglect for failure to attend 
hearing, where attorney’s secretary did not calendar the hearing pursuant to a notice of hearing). 
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the permit denial first obtained on October 31, 2005, confer with its members regarding the 

denial and filing a petition for administrative hearing, retain legal counsel and file its petition.  

See Moorer Affidavit, at ¶27.  Completing these tasks required extensive efforts and were 

completed promptly upon actual notice to Petitioner, which justifies any tardiness being excused 

for excusable neglect.  Id.  

 In summary, the Department would have to make the following conclusions in order to 

determine that Petitioner received legally sufficient written notice of the permit denial: 1) a 

former employee of Tri-Rivers receiving an email from the Department instructing her to follow 

a link to the Department’s website in order to read a copy of the permit denial is sufficient 

notice; and 2) since Tri-Rivers and Petitioner have members in common to each association, 

notice to the former employee of Tri-Rivers is sufficient to place Petitioner and all members of 

Petitioner’s association on notice of the permit denial.  This cannot be true.  Therefore, Petitioner 

respectfully requests that the Department find the Petition for Administrative Hearing to be 

timely filed, or in the alternative, to excuse any failure to timely file the Petition due to excusable 

neglect.4 

 (d) The following is a list of all disputed issues of material fact known by Petitioners 

at this time: 

• Whether the permit applicant provided the Department reasonable assurance that 
the proposed activity would not violate state water quality standards. 

• Whether the permit applicant provided reasonable assurance that the proposed 
activity will not cause elevation above ambient background levels of turbidity in 
Outstanding Florida Waters outside the federally authorized navigation project.   

                                                 
4 This Department’s approach to notice in this matter would carry apparent ramifications.  Suppose an 

environmental organization, with dozens of member entities and associations, filed a petition for administrative 
hearing to challenge a permit decision by the Department.  Would notice by an email to a former employee of one of 
the petitioner’s member’s organizations bar the petitioner from obtaining an administrative hearing? 
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• Whether the proposed activity has the potential to cause degradation of the 
ambient water quality of Outstanding Florida Waters. 

• Whether the proposed activity is necessary or desirable under federal standards 
and under circumstances which are clearly in the public interest. 

• Whether the applicant has provided reasonable assurance that the proposed 
activity will not cause unacceptable reductions in the biological integrity of the 
river system.   

• Whether the floodplain, river bed and within-bank disposal activity and the 
practice of snag removal will cause significant degradation of the ambient 
biological integrity of Outstanding Florida Waters outside the federally authorized 
navigation project. 

• Whether the permit applicant provided the Department reasonable assurance that 
the proposed activity would not be “contrary to the public interest.” 

• Whether the Department adequately considered the benefits to public health, 
safety and welfare resulting from navigation on the Apalachicola River system. 

• Whether the proposed activity will adversely affect the property of others. 

• Whether the Department adequately considered the benefits to the property of 
others generated by navigation on the river system. 

• Whether the proposed activity will adversely affect the conservation of fish and 
wildlife. 

• Whether the Department adequately considered the positive effects resulting from 
navigation on the river system. 

• Whether the “project is not needed by the State of Florida to enhance navigation.”  

• Whether the Department adequately considered the interests of other States, 
including Georgia and Alabama, which rely heavily on the maintenance of the 
Apalachicola, Chattahoochee, and Flint (ACF) Rivers navigation system for 
commerce and transportation.   

• Whether the project is expected to adversely affect fishing or recreational values 
and productivity in the vicinity of the project.  

• Whether the proposed activity will be of a temporary or permanent nature. 

• Whether the activity has the potential to adversely affect significant historical and 
archeological resources. 
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• Whether the proposed disposal activities are expected to diminish the current 
condition and relative value of functions being performed by the river system. 

• Whether the Department adequately considered the impact of the proposed 
dredging activities on current conditions in the Apalachicola River. 

• Whether the Department adequately considered measures proposed by or 
acceptable to the permit applicant to mitigate adverse effects that may be caused 
by the proposed activity. 

• Whether the Department reasonably concluded that the permit applicant was not 
expected to complete mitigation and restoration measures.  

• Whether the continuation of this project, as currently designed, is expected to 
contribute to unacceptable cumulative impacts upon wetlands and other surface 
waters. 

• Whether the applicant’s request for authorization to use sovereign submerged 
lands for dredged material disposal sites should have been granted.  

• Whether the disposal activities meet the criteria for issuance of a Wetland 
Resource Permit. 

• Whether the disposal activities meet the “intent” of Fla. Admin. Code rr. 18-
20.001 and 18-21.001. 

• Whether the proposed disposal activities are consistent with the 1981 Conceptual 
State Lands Management Plan. 

• Whether the Department adequately considered whether there are other 
reasonable alternatives to the use of the dredged material disposal sites. 

• Whether the disposal activities are inconsistent with Fla. Admin. Code r. 18-
21.004(2)(i). 

• Whether the proposed disposal activities will result in unacceptable cumulative 
impacts. 

• Whether the proposed activity is inconsistent with Florida’s Coastal Management 
Program. 

• Whether the permit denial violates the federal mandate that the Apalachicola 
River be maintained with a 9-foot-deep and 100-foot-wide channel for navigation 
so that the ACF River navigation project remains “available for normal operation 
and maintenance.” 
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• Such other disputed issues of material fact as may become apparent in the course 
of this administrative process.  

 (e) The following is a concise statement of the ultimate facts alleged, including the 

specific facts Petitioner contends warrant reversal or modification of the permit denial: 

• Navigation on the Apalachicola River has played an important role in interstate 
commerce since before the Civil War. 

• Historically, the navigation channel of the Apalachicola River was filled with 
sand bars and snags which limited the river’s use to those periods of high water 
when these obstructions did not menace interstate transport along the river.  

• Recognizing the vital importance of this waterway, the United States Congress 
created the Apalachicola, Chattahoochee, and Flint (ACF) Rivers navigation 
project in 1945, authorizing maintenance dredging along this river system to 
maintain a 9-foot-deep and 100-foot-wide navigation channel.  Congress has 
continued to fund the ACF Rivers navigation project.  

• The ACF Rivers navigation project links Columbus and Bainbridge, Georgia, 
with the Gulf Intracoastal Waterway. 

• Major commodities shipped along the Apalachicola River have included (among 
other things) sand, gravel, petroleum, coal, asphalt, chemicals, fertilizer, 
agricultural products, steel products, electrical machinery and other pieces of 
large industrial equipment. 

• Over the course of several decades, the State of Florida has continually approved 
the maintenance activities requested in the permit application.  In fact, the State of 
Florida has explained previously that maintenance dredging and snagging is 
acceptable and necessary to the maintenance of the Apalachicola River as a 
navigation project.  The permit applicant and the States of Alabama, Florida and 
Georgia have entered various agreements to ensure the availability of the 
Apalachicola River navigation channel.   

• The permit application requests the continuation of operation and maintenance 
activities associated with the Florida portions of the ACF Rivers navigation 
project, including (among other things) the removal and relocation of snags 
hazardous to navigation on the river, maintenance dredging, maintenance and 
repair of existing training works on the river, and mitigation measures such as the 
opening or maintenance of sloughs, springs and tributaries connecting to the 
Apalachicola River for environmental restoration purposes.  All work associated 
with the continuation of operation and maintenance activities would essentially be 
conducted in accordance with the terms and conditions of the recently-expired 
FDEP Permit No. 0129424-001-DF, and subsequent modifications to that permit.   

Tri Rivers Waterway Development Assn

180



 

804637.1 23  

• The Department’s decision to deny the permit application constitutes a reversal of 
the long-standing position of the State of Florida to allow navigation maintenance 
activities on the Apalachicola River, albeit subject to various terms and 
conditions. 

• The applicant provided the Department reasonable assurance that the proposed 
activity would not violate state water quality standards, including standards for 
turbidity and biological integrity. 

• The proposed activity will not cause degradation of the ambient water quality of 
the Apalachicola River.  

• The proposed activity is necessary or desirable under federal standards and under 
circumstances which are clearly in the public interest. 

• The proposed activity will not cause significant degradation of the ambient 
biological integrity of Outstanding Florida Waters outside the federally authorized 
navigation project. 

• The proposed activity will not be contrary to the public interest. 

• The Department failed to adequately consider measures proposed by or acceptable 
to the applicant to mitigate adverse effects that may be caused by the proposed 
activity. 

• The Department erroneously concluded that the permit applicant was not expected 
to complete mitigation and restoration measures required under previous permits.  

• The continuation of this project, as currently designed, is not expected to 
contribute to unacceptable cumulative impacts upon wetlands and other surface 
waters. 

• The applicant’s request for authorization to use sovereign submerged lands for 
dredged material disposal sites should have been granted.  

• The disposal activities meet the criteria for issuance of a Wetland Resource 
Permit. 

• The disposal activities meet the “intent” of Fla. Admin. Code rr. 18-20.001 and 
18-21.001. 

• The proposed disposal activities are consistent with the 1981 Conceptual State 
Lands Management Plan. 

• The Department failed to adequately consider whether there are other reasonable 
alternatives to the use of the dredged material disposal sites. 
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• The disposal activities are consistent with Fla. Admin. Code r. 18-21.004(2)(i). 

• The proposed disposal activities will not result in unacceptable cumulative 
impacts. 

• The proposed activity is consistent with Florida’s Coastal Management Program. 

• The permit denial violates the federal mandate that the Apalachicola River be 
maintained with a 9-foot-deep and 100-foot-wide channel for navigation so that 
the ACF River navigation project remains “available for normal operation and 
maintenance.” 

• The permit denial violates various agreements entered between the Corps and the 
States of Alabama, Florida and Georgia, including but not limited to, a 
Memorandum of Agreement dated June 29, 1983, and an agreement entered in 
July of 1998.    

 (f) For decades, the State of Florida, including the Department and its predecessor 

agencies, has permitted maintenance dredging along the Apalachicola River.  However, on 

October 11, 2005, in less than six pages of text, the Department provided its conclusory and 

unsubstantiated “reasons for denial” of the permit application, thereby threatening to end over a 

half-century of reliable navigation on the Apalachicola River.  The Department failed to 

adequately explain this drastic change in course.  The following rules or statutes require reversal 

or modification of the Department’s permit denial. 

 1. Wetlands Resource Permit:  By denying the applicant’s request for a Wetlands 

Resource Permit, the Department violated various provisions of Florida law, including but not 

limited to Fla. Stat. ch. 373 and Fla. Admin. Code ch. 62.  In accordance with Fla. Stat. § 

373.414, the permit applicant provided the Department “reasonable assurance” that the proposed 

activity would not violate state water quality standards and that the proposed activity would not 

be “contrary to the public interest.” 

 First, the Department’s determination that the applicant has not provided reasonable 

assurances that the immediate and long-term impacts of the activity will not cause violations of 
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the state water quality standards was neither supported by competent, substantial evidence in the 

record nor was that determination a lawful exercise of agency discretion.  In accordance with 

Fla. Admin. Code rr. 62-302.300, 62-302.530, 62-312.080, 62-4.242 and various other 

regulations, the applicant has provided reasonable assurance that the activity will not cause 

elevation above ambient background levels of turbidity in Outstanding Florida Waters outside 

the federally authorized navigation project.  The Department’s conclusion that the activity has 

the potential to cause degradation of the ambient water quality of Outstanding Florida Waters 

was neither supported by competent, substantial evidence in the record nor a lawful exercise of 

agency discretion.   

 Likewise, in accordance with Fla. Admin. Code rr. 62-302.530(11), 62-312.300, 62-4.242 

and various other regulations, the applicant has provided reasonable assurance that the activity 

will not cause unacceptable reductions in the biological integrity of the river system.  The 

Department’s cursory statement that “the floodplain, river bed and within-bank disposal activity 

and the practice of snag removal will cause significant degradation of the ambient biological 

integrity of Outstanding Florida Waters outside the federally authorized navigation project” is 

neither supported by competent, substantial evidence in the record nor was that determination a 

lawful exercise of agency discretion.  Even if the proposed activity was appropriately determined 

to cause degradation of water quality standards for turbidity and/or biological integrity, the 

Department failed to consider in its permit denial whether the proposed activity is “necessary or 

desirable under federal standards and under circumstances which are clearly in the public 

interest,” in violation of Fla. Admin. Code r. 62.4.242(1)(b). 

 Second, the Department’s determination that the applicant failed to provide reasonable 

assurances that the proposed activity would not be contrary to the public interest, including the 
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Department’s consideration and balancing of the factors and criteria set forth in Fla. Stat. § 

373.414(1)(a) and Fla. Admin. Code r. 62-312.080(3), was neither supported by competent, 

substantial evidence in the record nor was the determination a lawful exercise of agency 

discretion.  In accordance with Fla. Admin. Code r. 62-312.080(2), the proposed activity is not 

contrary to the public interest.   

• The Department completely ignores the benefits to public health, safety and 
welfare resulting from navigation on the Apalachicola River system.   

• The Department summarily asserts that the disposal activities adversely affect the 
property of others, without discussing even one instance where that has been the 
case and without noting the benefits to the property of others generated by 
navigation on the river system.   

• In determining that the project will adversely affect the conservation of fish and 
wildlife, the Department fails to consider the positive effects resulting from 
navigation on the river system, including a greater volume of water flowing 
through the system that would benefit aquatic species inhabiting the Apalachicola 
River and Apalachicola Bay.  Fla. Stat. § 373.414(1)(a)3 expressly requires the 
Department to consider “whether the activity will adversely affect navigation or 
the flow of water…”  The proposed activity will greatly assist navigation on the 
river system and will lead to increases in the flow of water.   

• Instead of considering all positive effects on navigation, including interstate 
effects, the Department arbitrarily concludes that the “project is not needed by the 
State of Florida to enhance navigation.” The Department simply ignores the 
interests of other States, including Georgia and Alabama, which rely heavily on 
the maintenance of the ACF Rivers navigation system for commerce and 
transportation.   

• The Department’s determination that the project is expected to adversely affect 
fishing or recreational values and productivity in the vicinity of the project was 
not supported by competent, substantial evidence in the record.   

• In its determination that the “adverse impacts of the disposal activities may be of 
a permanent nature,” the Department failed to properly consider – as set forth in 
Fla. Stat. § 373.414 – “whether the activity will be of a temporary or permanent 
nature.”   

• The Department’s decision that the “activity has the potential to adversely affect 
significant historical and archeological resources” is not supported by competent, 
substantial evidence in the record. 
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• The Department’s conclusion that the “proposed disposal activities are expected 
to diminish the current condition and relative value of functions being performed 
by the river system” is not supported by competent, substantial evidence in the 
record.  By focusing solely on disposal activities, the Department failed to 
adequately consider the impact on current conditions in the Apalachicola River, 
including the flow of water, which would result from dredging activities.   

 Third, in determining that the permit applicant did not provide the reasonable assurances 

discussed above, the Department violated Fla. Stat. § 373.414(1)(b) by failing to reasonably and 

adequately “consider measures proposed by or acceptable to the applicant to mitigate adverse 

effects that may be caused by the regulated activity,” including “onsite mitigation, offsite 

mitigation, offsite regional mitigation, and the purchase of mitigation credits from mitigation 

banks.”  Likewise, the Department’s conclusion that “it is not reasonable to expect that the 

necessary mitigation and restoration would be completed under a new permit” simply because 

“the applicant’s inability to conduct the restoration required under the previous permit” is neither 

supported by competent, substantial evidence in the record nor was that determination a lawful 

exercise of agency discretion. 

 Finally, the Department’s determination under Fla. Stat. § 373.414(8) that the 

“continuation of this project, as currently designed, is expected to contribute to unacceptable 

cumulative impacts upon wetlands and other surface waters” is neither supported by competent, 

substantial evidence in the record nor is that determination a lawful exercise of agency 

discretion. 

 2. Sovereign Submerged Lands:  By denying the applicant’s request for 

authorization to use sovereign submerged lands for dredged material disposal sites, the 

Department violated Florida Constitution, art. X, § 11; Fla. Stat. ch. 253 and 258; and Fla. 

Admin. Code chs. 18-20 and 18-21.  First, the Department’s conclusion that the “disposal 

activities do not meet the criteria for issuance of a Wetland Resource Permit” was, as explained 
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above, neither supported by competent, substantial evidence in the record nor was the 

determination a lawful exercise of agency discretion.  Likewise, the Department provided 

absolutely no explanation as to why the disposal activities allegedly fail to meet the “intent” of 

Fla. Admin. Code rr. 18-20.001 and 18-21.001.  Similarly, the Department failed to explain why 

the proposed disposal activities are “inconsistent” with the 1981 Conceptual State Lands 

Management Plan, even though the Department has previously considered similar disposal 

activities to be consistent with that Plan.  Also, the Department failed to consider whether there 

are “other reasonable alternatives” to the use of the dredged material disposal sites, as required 

by Fla. Admin. Code r. 18-20.004(3)(d).  The Department’s conclusory statements that “disposal 

activities are inconsistent with Subsection 18-21.004(2)(i)” and “will result in unacceptable 

cumulative impacts” are not supported by competent, substantial evidence in the record.   

 3. Coastal Zone Management:  The Department’s conclusion that the proposed 

activity is inconsistent with Florida’s Coastal Management Program, which relied entirely on the 

Department’s decision to reject the Wetlands Resource Permit and Authorization to Use 

Sovereign Submerged Lands, is (as discussed above) neither supported by competent, substantial 

evidence in the record nor is that determination a lawful exercise of agency discretion.  This also 

violates Fla. Stat. ch. 380 and the related federal and state statutes and regulations.  The permit 

denial may also violate the terms and conditions of the sanctuary designation for the 

Apalachicola River/Bay National Estuarine Sanctuary. 

 4. Federal Law:  Federal law is controlling, even in a Florida administrative 

proceeding.  See McCulloch v. Maryland, 4 Wheat. 316, 426, 4 L.Ed. 579, 606 (1819) (stating 

the seminal constitutional principle that “the constitution and the laws made in pursuance thereof 

are supreme; that they control the constitution and laws of the respective States and cannot be 
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controlled by them”).  In this permit denial, the Department has violated the “Supreme law of the 

Land” – namely, the United States Constitution art. VI, cl. 2, the supremacy clause; the United 

States Constitution art. I, § 8, cl. 3, the interstate commerce clause, which grants exclusive 

authority to regulate interstate commerce to Congress and, by extension, prohibits states from 

unduly regulating or burdening interstate and out-of-state commerce; Section 2 of the River and 

Harbor Act of March 2, 1945 (Public Law 79-14, 59 Stat. 10, 17) and Section 1 of the River and 

Harbor Act of 1946 (Public Law 79-520, 60 Stat. 634, 635), which mandate that the 

Apalachicola River be maintained with a 9-foot-deep and 100-foot-wide channel for navigation 

so that the ACF Rivers navigation project remains “available for normal operation and 

maintenance,” see Public Law 107-66, at 491-92 (2001); and the federal Submerged Lands Act, 

43 U.S.C. §§ 1301-1356 (1994).  In addition, the permit denial exceeds authority granted to the 

States by Section 401(a) of the Clean Water Act, 33 U.S.C. § 1341(a), and the Coastal Zone 

Management Act, 16 U.S.C. §§ 1451-1465, and/or violates those statutes. 

 5. Agreements between the Corps and the States of Alabama, Florida and Georgia:  

The permit denial violates various agreements entered between the Corps and the States of 

Alabama, Florida and Georgia, including but not limited to, a Memorandum of Agreement dated 

June 29, 1983, and an agreement entered in July of 1998.    

 (g) In addition to granting the Petition for Administrative Hearing, Petitioner 

respectfully requests the Department to withdraw the permit denial and issue the requested 

permit to the permit applicant in accordance with the terms and conditions of the recently-

expired FDEP Permit No. 0129424-001-DF (and subsequent modifications to that permit) or in 

accordance with other acceptable terms and conditions.  
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Conclusion

For the foregoing reasons, Petitioner hereby requests that the Department grant the relief

requested herein.

Sincerely,

~a1""'O~70D=-!2~~----
Attorney for Petitioner
BALCH & BINGHAM LLP
1901 Sixth Avenue North, Suite 2600
Birmingham, Alabama 35203
(205) 226-3405
Florida Bar No. 0713333

Of Counsel
C. Grady Moore, III
Spencer M. Taylor
Steven A. Bums
BALCH & BINGHA,\1 LLP

December 8, 2005
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CERTIFICATE OF SERVICE

I hereby certify that I have served a copy of the above and foregoing upon the following
addressees by placing a copy of same in the United States mail, first-class postage prepaid, this
8th day of December, 2005:

Office of Counsel
U.S. Army Corps of Engineers
109 St. Joseph Street
Mobile, Alabama 3660 I

Martin Seeling
Program Administrator
Bureau of Beaches & Coastal Systems
Department of Environmental Protection
3900 Commonwealth Boulevard, M.S. 300
Tallahassee, Florida 32399-3000

~17,1

Curtis M. Flakes
Chief, Planning and Environmental Division
U.S. Army Corps ofEngineers,

Mobile District
P.O. Box 2288
Mobile, Alabama 36628-000 I

Charles T. "Chip" Collctte
Senior Assistant General Counsel
State of Florida
3900 Commonwealth Boulevard, M.S. 35
Tallahassee, Florida 32399-3000
(850) 245-22421 Fax 245-2297

:fttAr-~"":D-"":::'-----
Attorney for Petitioner
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STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

MID-CHATTAHOOCHEE RIVER
USERS,

Petitioner,

v.

STATE OF FLORIDA, DEPARTMENT
OF ENVIRONMENTAL PROTECTION,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

DEP OGC Case No. 05-2591

DEP File No. OI29424-005-DF

AFFIDAVIT OF THOMAS C. MOORER

STATE OF ALABAMA )

JEFFERSON COUNTY )

Before me, the undersigned notary public in and for the State of Alabama, Jefferson

County, personally appeared Thomas C. Moorer, who being by me first duly sworn, deposes and

says as follows:

1. My name is Thomas C. Moorer. I am Project Manager in the Environmental

Affairs department of Southern Nuclear Operating Company ("Southern Nuclear"), a subsidiary

of Southern Company and a member of the Mid-Chattahoochee River Users. I serve as Southern

Nuclear's authorized representative for the Mid-Chattahoochee River Users. I am the authorized

spokesperson on behalf of the Mid-Chattahoochee River Users. I am over twenty-one years of

age, and have personal knowledge of the facts set forth in this affidavit.

SOSlSl I
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2. The Mid-Chattahoochee River Users is an unincorporated multi-state association

whose members are public and private corporations and associations in Alabama and Georgia.

The Mid-Chattahoochee River Users' charge is to champion equitable, optimal use and good

stewardship of the water resources in the Apalachicola-Chattahoochee~Flint (ACF) River Basin.

Our mission is to enhance the quality of life in its members' communities through watershed

planning in the ACF River Basin, including. specifically, enhancing economic opportunity and

development, improving water quality and preservation of ecosystems, meeting multi-purpose

environmental, public and industrial needs, protccting recreational resources, and providing input

to statc and regional planning processes. Preservation and promotion of navigation on the

Apalachicola River in a manner that appropriately manages and stewards natural and

environmental resources is central to the broad mission and more specific goals of the Mid~

Chattahoochee River Users.

3. The Mid-Chattahoochee River Users has 13 voting members responsible for the

formation of the group and conducting its general business. The voting members of the Mid­

Chattahoochee River Users are the Bainbridge Development Authority; the City of Eufaula,

Alabama; West Point Lake Coalition; the City of La Grange, Gl,'Orgia; Troup County, Georgia;

the City of Columbus, Georgia; Chattahoochee Riverkeeper, Inc.; Georgia-Pacific Corporation;

Tri-Rivers Waterway Development Association; Mead-Westvaco Corporation; the Oxbow

Meadows Environmental Learning Center of Columbus State University; the Southern

Company; and the City of Columbus Water Works.

4. As the authorized spokesperson for the Mid-Chattahoochee River Users, I have

personal knowledge of the business of its members including how they arc substantially affected

by the State of Florida Department of Environmental Protection's (FDEP) Consolidated Notice
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of Denial Wetland Resource Pennit and Authorization to Use Sovereign Submerged Lands filed

on October II, 2005. A substantial number of the members of Mid-Chattahoochee River Users

are affected by the pennit denial, including Southern Nuclear, a wholly owned subsidiary of the

Southern Company, Mead-Westvaco Corporation (Mead-Wcsvaco), Georgia Pacific Corporation

(Georgia Pacific), the City of Eufaula, Alabama (Eufaula), the City of Columbus, Georgia

(Columbus) and the Oxbow Meadows Environmental Learning Center (Oxbow Meadows).

These members' substantial interests in navigation in the Apalachicola and the dredging

operations that fonn the basis of the subject permit are described as follows.

Southern Nuclear Operati"g Compally

5. Southern Nuclear, a wholly owned subsidiary of Southern Company, operates

three nuclear power plants in Alabama and Georgia. The Farley Nuclear Plant is owned by

Alabama Power Company and provides 1,776 megawatts of baseload generation to Southern

Company customers. The Farley Plant is located near Columbia, Alabama on the West bank of

the Chattahoochee River.

6. Plant Farley regularly depends on the availability of the federally authorized

navigation channel in the ACF River Basin, including critical reaches of the Apalachicola River

directly related to FDEP's denial of the Corps permit, for delivery and shipment offsite of large

pieces of equipment vital to the operation of the facility. Most of the large equipment for the

original plant construction was delivered by barge in the ACF River Basin. In 2000, Plant Farley

received replacement steam generators by barge in the ACF River Basin to complete a 360

million dollar replacement projcct to ensure the availability of Plant Farley long into the future.

A shipment is planned in early 2006 to remove the Unit I and Unit 2 reactor vessel heads from

the site for disposal. This shipment must again traverse the Apalachicola River, including the
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portions in which dredging was proposed by the Corps and refused by FDEP in its pennit denial.

The reactor vessel heads were replaced as part of a long-tenn plan to upgrade the plant.

7. Plant Farley's operating licenses were recently extended for an additional twenty

year.i. The Farley site has been identified by Southern Company as a potential site for new

baseload generation, including new nuclear facilities. The presence of the ACF navigation

channel greatly enhances the Farley site relative to potential for new generation.

8. Plant Farley is substantially and adversely affected by the recent denial of the

Corps Maintenance Dredging Pennit. The Corps' ability to provide the required 9 by 100 foot

navigation channel requires maintenance of several small, but critical reaches of the

Apalachicola River to ensure adequate channel depths. If the Corps does not conduct this

maintenance, including dredging and removal of obstacles (snags) from the navigation channel,

the ability to provide navigation on the ACF River Basin is severely impeded. When the need to

transport equipment occurs, as demonstrated in the two above examples, other feasible

alternatives do not exist and the shipments have multi-million dollar values.

9. Plant Farley regularly depends on the availability of the federally authorized

navigation channel in the ACF River Basin, including critical reaches of the Apalachicola River

directly related to FDEP's denial of the Corps permit, for delivery.

10. Southern Nuclear first learned of the pennit denial on October 3\, 2005, when the

Mobile District Corps of Engineers provided a copy of the denial to Southern Nuclear by

facsimile transmission.

Mead-JVestvaco Corporation

II. Mcad-Westvaco is one of the major producers of Liner Board in the world. It

operates the Mahrt Mill located south of Phenix City, Alabama on the West bank of the
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Chattahoochee River. The Mahrt Mill is located within the Lake Eufaula (Walter F. George)

reservoir. Flow past the mill is controlled primarily by releases from the Walter F. O<;.'Orge Dam.

In the past, the Mahrt Mill has depended heavily on the ACF channel for delivery of fuel oil for

the plant.

12. Mcad-Westvaco was forced to seek alternate means for delivery following the

droughts of the mid-1980s as the dependability of the ACF channel became unreliable. This lack

of reliability has a direct relationship to problems between the Corps and Florida over channel

maintenance in the critical reaches of the Apalachicola discussed previously, including most

recently the subject pennit denial. Mead-Westvaco fully believes that resolution of these issues

can return thc ACF to levels of reliability that will support continued use by the Mahrt facility.

13. The ability to utilize the ACF navigation channel provides potential savings to

Mead-Westvaco's facilities in lower cost for material delivery and shipments. In addition, the

viability of navigation and transporting these materials on the Apalachicola provides beneficial

pressure on other modes of transport to ensure perfonnance and keep rates low. The ability to

move large pieces of equipment to and from the mill is also important and the ACF channel

provides the only feasible option for certain types of equipment.

14. Mead-Westvaco is substantially and adversely affected by the pennit denial. The

inability to properly maintain the navigation channel exerts additional pressure on current

shipping rates and therefore, costs. In addition, future options for use of navigation, including

the possible need for delivery of large equipment, is compromised by the inability for the Corps

to properly maintain the navigation channel.
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15. Mead-Westvaco was notified of the permit denial by discussion with Southern

Nuclear, who first learned of the permit denial from the Corps of Engineers on October 31, 2005.

Mead-Westvaco's notice of the permit denial was received subsequent to that date.

Georgia Pacific Corporatio1l

16. Georgia Pacific operates a liner board/corrugating medium mill located in Early

County Georgia in Cedar Springs on the east bank of the Chattahoochee River. The mill began

operation in 1963 as Great Southern Paper and was acquired by Georgia Pacific in 1991. The

mill has approximately 750 employees, occupies over 1400 acres and produces over 1 million

tons per year of product. The mill exports product to box plants in the United States and

throughout the world. The mill utilizes over 1.4 million cords of wood per year and provides

over S100,000,000 dollars in goods and services to the local economy.

17. As with Mead Westvaco, in the past Georgia Pacific's Cedar Springs Mill

depended on the navigation channel for delivery of fuel, raw materials, and for shipment of

product. As the reliability of the navigation channel decreased, Georgia Pacific was forced to

use alternate means of transport. However, Georgia Pacific believes that the reliability problems

are directly related to problems between the Corps of Engineers and Florida over channel

maintenance, including, most recently, the subject permit denial, and that these problems can be

solved.

J8. Georgia Pacific is substantially and adversely affected by the subject permit

denial. The viability of navigation and transporting these materials on the Apalachicola River

provides potential cost savings to the plant and provides beneficial pressure on other modes of

transportation. The inability of the Corps of Engineers to maintain the system as a result of the

pennit denial has immediate impact on Georgia Pacific in that it precludes use of navigation and
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thus decreases competition for other transport modes. This increases cost and schedule for

delivery for key items needed by the mill. It also compromises the ability to deliver large

equipment to the mill, if needed.

19. Georgia Pacific did not become aware of the permit denial until after October 31,

2005 at a Mid·Chattahoochee River Users meeting.

City ofCO/limbus, Georgia

20. Columbus is located In Muscogcc County Georgia on the East bank of the

Chattahoochee River. The Chattahoochee River was a key element in all commerce associated

with Columbus. Columbus strongly supports maintaining the ACF navigation channel.

Recently, a project was begun to construct a marina in Columbus that would provide facilities for

berthing of large craft. The success of this marina project is largely dependent on the ability for

these vessels to navigate to and from the Gulf of Mexico via the ACF navigation channel and,

specifically, the Apalachicola River. FDEP's denial of the Corps' maintenance dredging pennit

will preclude the necessary channel maintenance required to ensure access of the new marina to

the Gulf of Mexico, affecting substantial economic, recreational and educational interests. There

arc also a number of businesses in the Columbus area that in the past have relied on the

navigation channel and still desire to use navigation. Columbus has a port facility under the

direction of the Georgia Ports Authority that has been considered for upgrade a number oftimes,

but the upgrades have not gone forward due to concerns over system reliability. In the 1980s,

the Port of Columbus provided significant receipt and storage of fuel going to Fort Benning, and

other products for local industry and agriculture use. The lack of proper maintenance drives

system reliability. New efforts to revive the port are ongoing. Water transportation has

significant fuel efficiency and environmental benefits over rail and highway transportation.
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Denial of lhe maintenance permit will substantially and adversely affect navigation as an option

to these business interests.

2\, Columbus did not become aware of the pennit denial until after October 31, 2005

at a MidwChattahoochee River Users meeting,

City ofEufaula, Alabama

22. Very much like Columbus, Eufaula is also an original rivertown. In 1963, the

Corps of Engineers constructed Lake Eufaula (Walter F. George) and restored the inland port at

Eufaula that had been so important during the 19th until the midw20th century.

23. Eufaula has preserved and restored many of the beautiful antebellum homes and

historic structures in the city and has developed a significant tourism industry. The river is an

important part of Eufaula's historic past and supports key programs such as Voyage of Discovery

and Riverway South. Aecess to the navigation channels remains critical to these historical,

environmental and educational programs, as well as aspects of Eufaula's economic base.

24. Eufaula, like Columbus, is substantially harmed by the dcnial of the Corps'

navigation maintenance pennit. Eufaula has a number of interests in maintaining the navigation

channel including LakePoinl Marina, a state facility that provides a number of large berths for

vessels that routinely travel to the Gulf and back. The Historical and Eco-tourism industries are

of intcrest to Eufaula, growing, and they both depend, in large part, on the ability to navigate the

entire ACF system, including the Apalachicola River. The inability to maintain the small, but

critical reaches in the Apalachicola will potentially result in loss of the federally authorized

navigation channel on the ACF.

25. Eufaula did not become aware of the pennit denial until after October 31, 2005 at

a MidwChattahoochee River Users meeting.
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Oxbow Meadows Environmental Learning Center

Oxbow Meadows is an outreach program of Columbus State University. Since 1997, Oxbow

Meadows has been working to develop a nature/cultural tourism program within the

Apalachicola-Chattahoochee-Flint (ACF) watershed. To this end, Oxbow Meadows has initiated

the development of two specific organizations that work to promote the tourism resources

associated with the river system (Voyage of Discovcry, Inc. and RiverWay South). In 1998,

Oxbow Meadows spearheaded the formation of Voyage of Discovery, Inc. (YOD), a SOI(c)3

organization whose purpose is to foster river-centered connections and partnerships within and

among communities and organizations in the Apalachicola-Chattahoochce·Flint (ACF)

watershed. Since that time, Oxbow and VOD have provided citizens in the ACF watershed

opportunities to travel that watershed from Columbus to Apalachicola by boat and have

sponsored educational and informational programs highlighting the potential for

culturallhistoriclnature-based tourism, navigation, and recreation on and along the ACF river

system. In order to effectively promote and coordinate such river-related activities, VOD has

also encouraged linkage and communication among riverside communities, governments,

organizations, and businesses within the system.

In addition to helping protect the natural, cultural and historic resources associated with these

rivers, von seeks to use the tourism products to spur sustainable economic development,

particularly in the counties of southwestern Georgia and southeastern Alabama south of

Columbus, and the Florida panhandle. According to Congressional reports initiated by fonner

Senator Zell Miller (GA), these counties are the 9th poorest in the nation. This three-state

tourism effort has served as a springboard for discussion and activity particularly related to
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recreation and navigation on the ACF system and the maintenance of dredging on the river

system. These efforts focus on developing a sustainable tourism business that will not "kill the

goose that laid the golden egg." The goal is to develop a program of sustainable economic

development that will spur an economic revolution in the tri-state region within the ACF

watershed.

To accomplish this challenging economic development goal VOD hired Randall Travel

Marketing, !nc. (RTM), one of the most respected travel development finns in the country, to

conduct a study of the ACF river system and its adjacent communities to detennine whether a

river-centered, ecologically sustainable naturclheritage tourism effort could be successful in our

region. After collecting extensive data on resources of the watershed, touring the ACF system

by boat and car, conducting interviews with 36 civic, political and business leaders, and hosting

two focus forums with 56 respondents in Atlanta, RTM reported a resounding YES answer to the

question.

In 2003 and 2005, VOD applied for and received $200,000+ in funding through the US

Department of Agriculture's Rural Business Opportunity Grant Program. An Executive Director

was hired and these federal funds are now being used to help spur nature/cultural tourism in

these depressed counties in the ACF watershed in Georgia. Alabama, and Florida.
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Insufficient Notice to Tri-Rivers Waterway Development Association

25. In FDEP's Order Dismissing Mid-Chattahoochee River Users' Petition With

Leave to Amend, FDEP states that notice of the denial was directly supplied by FDEP to Tn­

Rivers Waterway Development Association (Tn-Rivers), citing to page IS of the Denial

reflecting that a Ms. Rebecca Martin was provided a copy. Upon information and belief, the

Corps is refening to an e-mail sent to Ms. Martin containing a webpage link for accessing an

email copy of the DeniaL Ms. Martin no longer serves as Executive Director of Tri-Rivers and

did not serve in this capacity at the time the notice was provided. Ms. Manin serves in a

consulting role for Tri-Rivers only.

26. Further, Tn-Rivers depends on receiving pertinent information by United States

mail and delivery-confirmed courier in conducting its business. Tri-Rivers has confirmed that it

was not mailed a copy of the denial at any time and never received notice of the Denial from

FDEP. Tn-Rivers did not learn of the permit denial until October 31, 2005, when I was

forwarded a copy of the Denial by facsimile from the Corps of Engineers. In addition, as

previously stated in this affidavit, those members whose substantial interests are adversely

impacted by the permit denial did not receive from FOEP a copy of the denial or learn about the

denial until October 31, 2005 and after.

27. Mid-Chattahoochee River Users filed this appeal within fourteen days of its first

obtaining a copy of the Denial as forwarded by the Corps on October 31, 2005. In the event it is

determined that Mid-Chattahoochee River Users' petition is untimely, any failure to file a

Petition within fourteen days of the denial on October II, 2005 is the result of excusable neglect.

In order to file the petition, Mid-Chattahoochee River Users had to review the permit denial first
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obtained on October 31, 2005, confer with its members regarding the denial and filing a petition

for administrative hearing, retain legal counsel and file its petition. Mid-Chattahoochee River

Users filed its petition promptly and within fourteen days after learning of the denial.

The foregoing is true and correct to the best of my personal knowledge.

Date: _/_~_---,f_-_o_.s;-__
THOMAS C. MOORER

.,
Sworn to (or affinned) and subscribed before me this Lth day of

(SEAL) Personally Known ~R

Produced Identification _

Type of Identification Produced
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STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

MlD-CRAITAHOOCHEE RIVER )
USERS, )

)
Petitioner. )

)
v. )

)
STATE OF FLORIDA, DEPARTMENT )
OF ENVIRONMENTAL PROTECTION )
and U.S. ARMY CORPS OF ENGINEERS, )

)
Respondents. )

DEP OGC Case No. 05-2591

DEP File No. OI29424-005-DF

AFFIDAVIT OF KIM BOULDEN

STATE OF AlClbafY\ci
COUNTY OF -.1:l OL.tS ton

)

)

Before me, a Notary Public for the above-noted state and county, personally appeared

Kim Boulden, who being duly sworn,. deposes and says as follows:

1. My name is Kim Boulden. I am over the age of twenty-one, and I have personal

knowledge of the matters contained in this affidavit. I reside at 43 Fieldcrest Lane #2316,

Dothan, Alabama 36371. I am currently employed as the administrative assistant for the Tei-

Rivers Waterway Development Association (UTRWDA"), a nonprofit tn-state organization

incorporated in 1960 to encourage the development, operation, and maintenance of the

Apalachicola-Chattahoochee-Flint Inland Waterway and River System.
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2. In my capacity as the administrative assistant, I am the sole TRWDA employee

responsible for, among other things, checking TRWDA's mail, which is delivered to the

following address: Tn-Rivers Waterway Development Association, P.O. Box 2232, Dothan,

Alabama 36302.

3. At all times relevant to these proceedings, including October II, 2005 through

today, I have fulfilled my responsibility ofchecking TRWDA's mail at the above address.

4. To the best of my personal knowledge, TRWDA did not receive written notice via

mail to the above address of the Consolidated Notice of Denial, Wetland Resource Permit and

Authorization To Use Sovereign Submerged Lands ("permit denial',), signed on October II,

2005, by Colleen M. Castille, Secretary of the Florida Department of Environmental Protection.

5. The foregoing is true and correct to the best of my personal knowledge.

Date: ~:;:;;EN-;'-~=-------

Sworn to (or affirmed) and subscribed before me this 1 th day of

})e..c..:ecdz er ,2005.

aons6.l

(SEAL) ~IYKn~,,-__ OR

Produced Identification _

.., C-W' lloll
&pho, SftpteIllbltr1,,2tOI
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STATE OF FLORIDA
DEPARTMENT ON ENVIRONMENTAL PROTECTION

MID-CHATTAHOOCHEE RIVER
USERS (an unincorporated
association),

DEP File No. 0129424-005-DF

OGC CASE No. 05-2591

Respondents.

Petitioner,

v.

)
)
)
)
)
)
)
)

STATE OF FLORIDA, )
DEPARTMENT OF )
ENVIRONMENTAL PROTECTION )
and U.S. ARMY CORPS OF )
ENGINEERS )
(Mobile District), )

)
)

FINAL ORDER OF DISMISSAL WITH PREJUDICE

On December 8, 2005, the Petitioner MID-CHATTAHOOCHEE RIVER

USERS (Petitioner) filed its Amended Petition for Administrative Hearing

regarding the Department's Consolidated Notice of Denial of Wetland Resource

Permit and Authorization to Use Sovereign Submerged Lands issued to the

Respondent U.s. ARMY CORPS OF ENGINEERS (Mobile District) (Corps) on

October 11, 2005. See Exhibit I (the Amended Petition). The Corps proposed to

maintenance dredge the Apalachicola River navigation channel and the
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Chattahoochee River (Lake Seminole) navigation channel and place the dredged

material in disposal sites located within the floodplain or banks of the Apalachicola

River. The denial specifically provided that any pctitions for administrative

hearing had to "be filed within 14 days of publication of the notice [of the denial]

or within 14 days of [its] receipt ..., whichever occurs first." Among other

individuals and organizations directly supplied that denial was Tri-Rivers

Waterway Development Association, of whom many of the members of the

Petitioner association herein are also members. I

The Amended Petition was filed in response to an Order of Dismissal with

leave to amend entered on November 23, 2005. As discussed below, the

Department lost jurisdiction over the notice of denial when the time period for

challenge by the Corps expired without a challenge by the Corps. The Department

may address a jurisdictional defect at any time. See Rappa v. Island Club West

Dev., Inc., 890 So. 2d 477 (Fla. 5th DCA 2004). In addition, Petitioner has

demonstrated neither associational standing nor standing of its members.

The Amended Petition cannot be granted as a mailer oflaw.

The private entitles who were directly notified of the denial were Apalachicola
Riverkeepers, Nature Conservancy, Florida Wildlife Federation, Apalachicola Estuary National
Research Reserve, Tri-Rivers Waterway Development Association, and Help Save the
Apalachicola River Group. See Exhibit 1, at p. 15.

- 2-
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The Amended Petition must be dismissed with prejudice because, as

explained below, the Department is unable, as a matter of law, to redress any

alleged injury of the Petitioner's members through an administrative hearing under

Chapter 120, Florida Statutes. The applicant for the permit, the Corps, did not

challenge the denial and is now foreclosed from challenging it. See Rule 62­

1l0.106(3)(b), Fla. Admin. Code. The Corps neither filed a petition for

administrative hearing under Section 120.569, Florida Statutes, nor appealed the

Department's decision under Section 120.68, Florida Statutes. The denial is final

agency action and the Department lost jurisdiction over it when the time period for

challenge by the Corps expired without a challenge by the Corps. See generally

Saddlebrook Resorts v. Wiregrass Ranch, Inc., 630 So. 2d 1123, at 1128 (Fla. 2d

DCA 1993)(discussing agency jurisdiction to conduct a fonnal proceeding to

address a pennit application, unless the applicant itself timely withdraws the

application), approved, 645 So. 2d 374 (Fla. 1994); cf also City ofNorth Port v.

Consolidated Minerals, Inc., 645 So. 2d 485, at 486 (Fla. 2d DCA

1994)(discussing the requirement that a pennit applicant file a motion for leave to

withdraw its permit application where, in formal administrative proceedings

initiated by the applicant, the evidence has already been submitted to the fact

finder for a determination).

- 3 -
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The Corps failure to file a petition for hearing within the applicable time

period constitutes a waiver of the right to obtain an administrative hearing under

Chapter 120, Florida Statutes. See Rule 62-110.106(3)(b), Fla. Admin. Code.

Therefore, the Corps waived its right to an administrative hearing under Chapter

120, Florida Statutes, by failing to file a petition within 14 days of receiving the

notice of denial. See Florida Dep 'I ofEnvil. Regulalion v. Puckell Oil Co., 577 So.

2d 988 (Fla. I" DCA 1991); Dickerson. Inc. v. Rose, 398 So. 2d 922 (Fla. 1" DCA

1981). The Corps is, therefore, foreclosed from participating in an administrative

hearing on the permit denial and without the participation of the permit applicant,

the de novo hearing designed to formulate agency action cannot occur. See

Florida Dep'l of Transp. v. J.W:c. Co., 396 So. 2d 778, at 785 (Fla. I" DCA

1981)(observing that section 120.57 proceedings "are intended to formulate final

agency action, not to review action taken earlier and preliminarily")(quoting

McDonald v. Dep'l ofBanking and Finance, 346 So. 2d 569, at 584 (Fla. I" DCA

1977).

It is a fundamental precept of Florida administrative law that, in a de novo

hearing on an environmental permit, the applicant has the burden of proving

entitlement to the requested permit. Id. at 787-788. The applicant has the burden

of going forward with prima facie evidence of reasonable assurances for permit

- 4-

Tri Rivers Waterway Development Assn

207



issuance and has the ultimate burden of persuasion regarding its entitlement to a

permit.ld. at 787-788. Waiver of the right to the Chapter 120 hearing by the Corps

results in the administrative remedy of a de novo hearing being foreclosed to any·

third parties such as the Petitioner in this case. Thcrefore, under the provisions of

Section l20.569(2)(c), Florida Statutes, the amended petition must be dismissed

wi th prejudice.

The Amended Petition is insufficient.

If the Department could consider this Amended Petition, it is deficient in at

least two respects and questionable in a third respect. First, it fails to establish

associational standing. Second, it fails to demonstrate standing for any of the

Petitioner's members. Third, the Amended Petition fails to prove that it was timely

filed (especially with many of the Petitioner's members also being members of the

Tri-Rivers Waterway Development Association which did receive direct notice of

tne agency action herein).

As for associational standing, the Amended Petition alleges that six of the

tnirteen members of the Petitioner are substantially affected by the permit denial.

See Affidavit of Thomas C. Moorer, p. 3, attached to Exhibit l. The Petitioner

alleges that it will sufTer injury in fact which is of sufficient immediacy to entitle

Petitioner to a hearing, and the injury is ofa type or nature which the proceeding is

- 5 -
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designed to protect. See id. Under Florida law the allegations are insufficient to

establish the associational standing of an organization such as the Petitioner. In

2002 the Florida Legislature amended Section 403.412(5), Florida Statutes,

codifying the well-established standing test of Agrico Chemical Co. v. Dep'/ of

Env//. Regula/ion, 406 So. 2d 478 (Fla. 2d DCA 1981), for initiating a proceeding

under Sections 120.569 or 120.57, Florida Statutes, by a party whose substantial

interests will be determined or affected.' Section 403.412(5), Florida Statutes,

provides:

Nothing herein limits or prohibits a citizen whose substantial interests will
be determined or affected by a proposed agency action from initiating a
formal administrative proceeding under s. 120.569 or s. 120.57. A citizen's
substantial interests will be considered to be determined or affected if the
party demonstrates it may suffer an injury in fact which is of sufficient
immediacy and is of the type and nature intended to be protected by this
chapter. No demonstration of special injury different in kind from the
general public at large is required. A sufficient demonstration of a
substantial interest may be made by a petitioner who establishes that the
proposed activity, conduct, or product to be licensed or permitted affects the
petitioner's use or enjoyment of air, water, or natural resources protected by
this chapter. (Emphasis added).

§ 403.412(5), Fla. Stat. (2005).

The Petitioner admits that it is "an unincorporated multi-state association

whose members are public and private corporations and associations in Alabama

Section 403.412(5), Florida Statutes, was amended by chapter 2002-261, Laws of Florida, effective July
2002.

- 6-
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and Georgia," that "does not currently have a physical address." See Exhibit 1, p.

2. In other words, the Petitioner admits it is not a citizen of the state of Florida.

As such, it cannot demonstrate associational "substantial interest" standing for a

Chapter 120, Florida Statutes, administrative proceeding, under current Florida

law. See § 403.412(5), Fla. Stat. (2005); Envtl. Confederation of Southwest

Florida, Inc. v. Dep't ofEnvtl. Protection, 886 So. 2d 1013, 1016 (Fla. I" DCA

2004)(reflecting that revisions to section 403.412(5) substantially limited

participation in the permitting process including the provision that a party may

only initiate a proceeding upon the showing of a "substantial interest."); see also

Legal Envtl. Assistance Found. v. Dep't of Envtl. Protection, 702 So. 2d 1352,

1353 (Fla. I" DCA 1997)(holding that a foreign corporation was not a citizen with

standing to intervene under section 403.412(5), Florida Statutes).

Even if the Petitioner could establish associational standing as a citizen,

Petitioner has not demonstrated that it otherwise meets the requirements for

demonstrating standing. Although the specific allegations of injury to Petitioner's

members attempt to meet the test established by Florida Home Builders Ass 'n v.

Dep't of Labor & Employment Security, 412 So. 2d 35\ (Fla. 1982), and its

progeny, the Petitioner's allegations repeatedly relate back to economic injury. See

e.g., Exhibit I, p. 8, items 7 and 8; p. 9, item 13; p. 10, item 18. Under the

- 7 -
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standing test of Agrico mere economic injury is not within the zone of interest to

be protected under the Department's regulatory scheme. 406 So. 2d at481-83; see

also Miller v. Dep't of Envtl. Regulation, 504 So. 2d 1325 (Fla. I" DCA

1987)(reflecting that review of the public interest criteria is limited to

environmental impacts). Contrary to the Petitioner's assertion in the Amended

Petition "collateral financial impact" on its members is not cognizable in a

proceeding on an environmental permit action. See Exhibit I, p. 4. The case cited

by the Petitioner, Florida Ed. of Medicine v. Florida Academy of Cosmetic

Surgery, Inc., 808 So. 2d 243 (Fla. I" DCA 2002), concerns associational standing

to challenge a rule issued by the state board of medicine. Florida case law has

consistently confinned that standing in a licensing proceeding is predicated on a

somewhat different basis than standing in a rule challenge proceeding. See

generally Dep't ofPro!'l Regulation v. Florida Dental Hygienist Ass 'n, 612 So.

2d 646, 651 (Fla. I" DCA 1993)(standing in a licensing proceeding under section

120.57 is predicaied on a somewhat different basis than standing in a rule

challenge under section 120.56); cf also Florida Soc'y ofOphthalmology v. State

Ed. ofOptometry, 532 So. 2d 1279 (Fla. I" DCA 1988).

Perhaps recognizing this infirmity, Petitioner alleges that it desires to

"champion equitable, optimal use and good stewardship of the water resources."

- 8 -
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See Exhibit I, p. 6. The Petitioner further alleges that "[p]reservation and

promotion of navigation on the Apalachicola River in a manner that appropriately

manages and stewards natural and environmental resources is central to the broad

mission and more specific goals of the Mid-Chattahoochee River Users." See

Ex:hibit I, p. 6. These statements and similar statements in the Amended Petition,

however, lack sufficiently specific supporting facts and therefore, do not provide

standing. Cf § 120.54(5)(b)4., Fla. Stat. (2005) and Rule 28-106.201(2), Fla.

Admin. Code (providing that the uniform rules of procedure shall require a petition

for a section 120.569 or 120.57 hearing to "include a statement of the ultimate

facts alleged, including the specific facts the petitioner contends warrant reversal

or modification of the agency's proposed action").

As for timeliness, Rule 62-110.106(3)(b), FAC., provides that failure to

file a petition for hearing or request an extension oftimc within the applicable time

period constitutes a waiver of any right to obtain an administrative hearing under

Chapter 120, Florida Statutes. Thus, the Petitioner's failure to file its original

petition for hearing within the requisite 14-day time period could constitute a

waiver of its right to request an administrative hearing under Chapter 120.

Nevertheless, principles of administrative due process and equity, as well as the

Florida Administrative Procedure Act (APA), require that an agency provide an

- 9-
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opportunity to explain the reasons why a request for administrative hearing should

be considered timely, or its untimeliness excused, before the agency can consider

denying such request and dismissing the case. See, e.g., Phillip v. Univ. ofFlorida,

680 So.2d 508, 509 (Fla. 1" DCA 1996); Caslillo v. Dep'l of Admin., Div. of

Retiremenl, 593 So. 2d 1116, 1117 (Fla. 2"' DCA 1992); Carter v. Vickers, 22

F.A.L.R. 2814 (Fla. DEP 2000) (the Department's "timeliness" decision

controlling in this matter). Accordingly, the Petitioner was given an opportunity to

file an amended petition showing why its Petition should be considered timely or

its untimeliness excused. The Amended Petition's allegations constitute disputed

issues of material fact regarding the timeliness issue. Therefore, under the Fourth

District's decision in Accardi v. Dep 'I ofEnvtl. Proleelion, 824 So. 2d 992 (Fla. 4th

DCA 2002), if the Petitioner could be granted an administrative hearing, the

timeliness of the original petition would be a matter for adjudication by the

administrative law judge.

Alleged violalions offederallaw eannol be considered.

[n addition to the deficiencies discussed above, the amended petition

attempts to raise issues that earmot be addressed in this administrative forum. The

Amended Petition also alleges that the permit denial is in violation of federal law.

See Exhibit I, p. 28. However, federal law is not considered in a Florida
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administrative proceeding. See Curtis v. Taylor, 648 F. 2d 946, 948 (5'h Cir.

1980)(concluding that, in a state administrative hearing under Section 120.57, F.S.,

an administrative hearing officer was not empowered to consider claims that state

actions were invalid based on alleged violations of federal law). The Curtis

rationale has been followed in a series of Florida administrative decisions. See,

e.g., Putnam County Envt/. Council v. Dep 't ofEnvt/. Protection, 24 F.A.L.R. 4674

(Fla. DEP 2002); Rowe v. Oleander Power Project, 22 F.A.L.R. 1173, 1177 (Fla.

DEP 1999); Miccosukee Tribe v. South Florida Water Mgmt. District, 20 F.A.L.R.

4482, 4486-4487 (Fla. DEP 1998).

IT IS THEREFORE ORDERED:

A. The Petition is DISMISSED, with prejudice.

B. This Order constitutes final agency action of the Department.

Any party to this Order has the right to seek its judicial review under Section

120.68, Florida Statutes, by the filing ofa notice ofappea! pursuant to Rules 9.110

and 9.190, Florida Rules of Appellate Procedure, with the Clerk of the Department

in the Office of General Counsel, 3900 Conunonwealth Boulevard, Mail Station

35, Tallahassee, Florida 32399-3000, and by filing a copy of the notice of appeal

- 11 -
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accompanied by the applicable filing fees with the appropriate district court of

appeal. The notice of appeal must be filed (received) within thirty days after the

date this Order is filed with the Clerk of the Department.

DONE AND ORDERED this ~~ day of January, 2006, in

Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

FILED ON THIS DATE
PURSUANT TO § 120.52,
FLORIDA STATUTES, WITH
THE DESIGNATED
DEPARTMENT CLERK,
RECEIPT OF WHICH IS
HEREBY ACKNOWLEDGED.

erk~,,£-
LERK

~l,.
DATE
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CERTIFICATE OF SERVICE

I hereby certifY this J z:-day of January, 2006, that a true copy of the

foregoing has been mailed to:

JEFFREY H. WOOD, ESQ.
Balch & Bingham, LLP
1901 Sixth Avenue North, Suite 2600
Birmingham, Alabama 35203-4644

MARTIN SEELING
Program Administrator
Bureau of Beaches & Coastal Systems
Department of Environmental
Protection
3900 Commonwealth Boulevard, M.S.
300
Tallahassee, Florida 32399-3000

CURTIS M. FLAKES
Chief, Planning & Environmental
Division
U.S. Army Corps of Engineers
Post Office Box 2288
Mobile, Alabama 36628-000 I

OFFICE OF COUNSEL
U.S. Army Corps of Engineers
109 St. Joseph Street
Mobile, Alabama 36601-3605

STATE OF FLORlDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

6~.~z;2:z= -
Senior Assistant General Counsel

3900 Commonwealth Boulevard, M.S. 35
Tallahassee, Florida 32399-3000
(850) 245-2242 I Fax 245-2297
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Economic Impact of Operations and Maintenance Dredging
on the

Apalachicola-Chattahoochee-Flint Watenvay

INTRODUCTION

The purpose of this report is to depict the benefits of continued Operations and Maintenance
(O&M) dredging on the Apalachicola, Chattahoochee, and Flint (ACF) Rivers. The cutTent
project is authorized by the Rivers and Harbors Act of 1945, and modified by the Water
Resources Development Act of 1986. The entire ACF Waterway project includes navigation,
flood control, hydropower, and recreational features.

This report is concerned with the navigation portion of the project, a 9-foot deep by 100-foot
wide channel in the Apalachicola River from the intersection of the Gulf Intracoastal Waterway
to the confluence of the Chattahoochee and Flint Rivers, 104 miles in length, thence to
Columbus Georgia, on the Chattahoochee River, 164 miles in length, and to Bainbridge, Georgia
on the Flint River, 29 miles in length. Figure 1 shows the navigation limits of the authorized
federal project.
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HISTORIC AND EXISTING CONDITIONS

Table I shows the historic trends of barge traffic and tonnage by commodity on the ACF
Waterway between 1990 and 2005. Through most of the 1990's, traffic on the ACF was
consistently high. This was due to reliability of the ACF channels. During that time, annual
tonnage ranged from 550,000 to 640,0001

, and annual traffic ranged from 900 to 1,200 trips.

Dredging was conducted throughout the 19905, although the channel was only partially dredged
in 1999 due to a shortage of dredged material disposal capacity. No dredging was conducted in
2000 and only minimal dredging was conducted in 200 I due to extreme drought and low water
conditions. The navigation project was not dredged in 2002-2005.

The significant drops in both traffic and tonnage, especially between 200 I and 2005, reflect the
unreliability of the river system due to a lack of dredging. During that time, many companies
went to truck and rail, which is a more expensive means of transportation. These numbers show
that there has been adequate historic demand for shipping on the ACF, and defend the findings of
this report.

I These numbers include Sand and Gravel to show historic conditions. However, the majority of previous sand and
gravel shipments were associated with a sand and gravel operation on the Chattahoochee River with shipments made
through the Jim Woodruff Lock to an unloading facility at NM 105 on the Apalachicola River. These shipments
did not require dredging since they required channel depths ofonly 7·feet rather than the authorized project depth of
9-feet; hence they have no impact on the benefits identified in this report. The Chattahoochee River sand and gravel
dredging operation was closed down in 2002, as reflected in the commodities shipment shown in Table I.
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Table 1
Historic Trends of Barge Tramc and Tonnage by Commodity on the ACF Watenvay

(1,000 tons)

ICommodity 11990 11991 11992 11993 11994 11995 11996 1199711998 11999 1200012001 1200212003 12004 12005
Petroleum

FFFF~FFFF~~II~' ,-
Products

I Fertilizers 1 135 1 135 1 162 1 164 1 135 I 166 1 181 1 138 1 91 1 60 1 22 I~-I 1 2 I I-
[24 I 52 r 48 1 42 1 26 I 28 1 25 1 1 I 13 I 1 1 1 -Chemicals 14 10 J

Forest
~II~~~~~~~IIIIIIProducts

Sand and
FFFF~F~FFFFF~FIGravel

I P:~:ts T~-;-~I;- ~5 T-;~-T21 f 9 T-7-' ~I I r -I II
Non-

F~~~~IIIIIIIIIIIMetallic

1 All Others I 6 1 2 1 I ] 1 1 2 I I I 1 1 2 I 1 I 1 1 1 31* 1

r
- I 636 I 632 -I 620 I 5591 636 1 588 1 567 I 541 1 431 I 358 I 276 1 221 1 18 [36 T3.1*Totals 0*

I Source: Waterborne Statistics Center, U.S. Army Corps of Enginccrs, New Orleans, LA

I * Source: Lock Performance Moniloring System-Tonnage secn at Jim WoodrufTLock and D~m ONLY.
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Existing waterway users are Steward Machine, Farley Nuclear and, Southeastern Materials.
Other users are willing and able to use the waterway if dredging would resume. They include the
port of Columbia, Georgia Ports, Chattahoochee River Terminal and Ergon. Steward Machine
and Farley Nuclear are not scheduled users of the project but they must have waterborne
transport for their large and usually oversized shipments, which cannot use other modes of
transportation. The next table shows the frequency and average value of these shipments.

Tablc2
Table of Annual Shipments

I Company I Commodity I Tonnage I Origin I Destination I Value

I Steward Machine2 Fabricated 2 barges

I
Bainbridge

New Orleans,

I $5,000,000
Steel (Round trip) Ohio River

I
Oversized

1 Barge Eastern U.S. Farley Nuclear I
Farley Nucleaf $100,000,000reactor

(Round trip) Coast PlantI equipment I,

I
I I

,
S.E. Minerals4 Micronutrients 20,000

Foreign Florida
$9,340,000

Ports

I I
I Port of Columbia ISeeking container-on-barge traffic from the new Choctaw Point Container Port

I Georgia Ports ICurrently uses truck/rail, but would use ACF if made reliable.
~

Chattahoochee
Currently uses truck/rail, but would use ACF if made reliable.

River Terminal

I Ergon ICurrently uses truck/rail, but would use ACF ifmade reliable.

2 Steward Machine will ship two Lock gates to the Corps of Engineers, New Orleans District by the end of the year.
It is also in bid for the Olmstead Lock and Dam project for the Corps of Engineers, Louisville District, which would
continue the 2 barges per yearthrough 2010. These lock gates can not be shipped by rail ortrock.

l Farley Nuclear plans to make one shipment in January 2006. The shipment will be reactor vessels that weigh
approximately 200 tons and are valued at $1 OOM. The reactor vessels are radioactive and require encasement in
oversized lead containers, extra safety precautions, and heightened security. The only alternative method of
transportation would be rail, which would require millions of dolJars in infrastructure upgrades to accommodate the
size of the shipments.

4 S.E. Mineral ships approximately 20,000 tons of feed grade micronutrients (zinc, manganese, etc.) per year. The
products come in from all over the world. Due to lack ofdata, cargo value and shipping costs were not able to be
obtained.
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BENEFITS

Benefits will arise from the Corps of Engineers maintaining the ACF channels in FY
2006. The benefits fall into three categories: I) loss ofjobs, 2) transportation cost
savings, and 3) reduced supply costs due to economies of scale. These benefits convey
the importance of perfonning maintenance dredging in FY 2006. They are all a direct
result from making the ACF a reliable waterway, and maintaining the authorized depth.

LOSS OF JOBS

Steward Machine Co., Inc. is a steel fabrication company, which is currently
manufacturing lock gates for the Corps of Engineers. Each gate weighs between 200 and
300 tons, which makes it impossible to transport them by any other means than by barge.
See Figures 2, 3, and 4.

Steward Machine estimates that it has 50 employees in a typical year. If they were unable
to ship by barge, their manufacturing operation would be relocated to another location
with access to waterborne transportation. According to the 2002 U.S. Economic Census,
the average salary for a manufacturing worker in Decatur County, Georgia is $27,9155

•

This results in a $1,395,750 direct impact from loss of wages for the economy.

Figure 2
Steward Machine Co., Inc.

Plant No.3
Bainbridge, Georgia

5 Based on 2002 U.s. Census Economic Survey: County Business Patterns for Decatur, Georgia.
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Figure 3
Lock Gate Moving to Barge

Figure 4
Lock Gate Waiting for Barge

/ I "-'
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TRANSPORTATION COST SAVINGS

For purposes of this report, transportation cost savings are defined as the savings that
arise from using the ACF Waterway over other means of transportation. These cost
savings come from either current users experiencing an increase in transportation costs
because they could no longer use the channels, or from potential users experiencing
transportation cost savings because the channel would once again be reliable for barge
transportation.

INCREASES TO EXISTING ACF USERS

Existing users of the ACF Waterway currently enjoy cost savings from being able to ship
by barge. If the ACF Waterway were no longer dredged, these users would be forced to
find alternate means of transportation such as truck or rail. This change would increase
the cost of transportation for those users. Due to the size of the lock gates produced at
Steward Machine Co., Inc., alternate means of transportation are not feasible. Therefore,
Steward Machine would not receive any transportation savings.

The Joseph M. Farley Nuclear Plant is located near Dothan in southeastern Alabama. The
plant has a 1,776 megawatt capacity and is a major production facility for Southern
Company, the parent of Alabama Power Company. The plant employs approximately 900
full-time employees and up to 1,100 more temporary employees during power outages.

The plant utilizes the ACF Waterway for transportation of oversized nuclear related
equipment. Between 2003 and 2005, Farley Nuclear shipped two reactors valued at $380
million. In January 2006, the plant plans to move $100 million worth of reactor vessels
that weigh approximately 200 tons. Since these reactor vessels are radioactive, they must
be shipped in oversized lead containers for increased safety, along with heightened
security for their protection.

By 2015, Farley Nuclear is projected to become the flagship of Southern Company's
nuclear capability. This would require significant expansion to the current facilities.
Large portions of the plant would be built off-site, and then shipped to the plant using the
waterway.

Tfthe plant could no longer use the waterway, Alabama Power Company would be forced
to use rail for its transportation needs. The current span and state of the rail system would
not support the plants needs, thus requiring $3 million to $5 million dollars (estimated) in
infrastructure investment. Furthermore, the plant would not become Southern Company's
flagship, costing the area hundreds of additional jobs and additional annual revenue.
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SAVINGS FOR POTENTIAL USERS

As mentioned above, potential users would experience transportation savings from being
able to use a reliable channel. These potential users include: I) Chattahoochee River
Terminal, 2) Ergon, 3) Southeastern Materials and 4) Georgia Ports. Each of these
companies was contacted about using the ACF if it were made reliable.

Southeastern Minerals, Tne. is located in Bainbridge, GA, and typically employs 30 full­
time employees. According to its website, the company was started in 1962, and has
served the southeastern United States feed industry ever since. The current plant was built
in 1985, and has fOUf production lines for the handling and mixing of micronutrients
(manganese, zinc, selenium) to make feed.

Southeastern Minerals moves approximately 20,000 tons of cargo annually. Currently,
the company uses truck and rail, but would rather use barge transportation if the ACF
Waterway was made reliable. Shipments come and go from all over the country, but
Panama City, Florida is a typical destination. For the most part, demand is evenly
distributed throughout the year, but slightly higher in winter months.

If the ACF Waterway were made more reliable, Southeastern Minerals, Inc. would utilize
it for its transportation needs. The company estimates that it would need 15 round trip
barge shipments to accommodate its transportation needs. The barges would bring the
micronutrients to the plant and ship the finished feed from the plant to Panama City,
Florida. The barges would not draft near the authorized depth of the channel, but the Tug
Boats that push the barges would require a 9-foot draft depth. The transportation cost
savings from the ability to use barges would be $ 23.61 per ton, or $ 472,200 per year.

The Georgia Port Authority, Port of Bainbridge, projects potential waterborne traffic if
the waterway were made more dependable. The next table presents these potential
movements and the waterborne transportation cost savings that would be generated for
the Port of Bainbridge given a reliable waterway. The transportation cost savings from
the ability to use barges would be $1,431,755 per year.

9
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I Table3
Georgia Port Authority - Bainbridge, Georgia

Potential Traffic

I I i I I I I
I Commodity I Tons I Origin I Destination I Barge I Rail I Savings

I Bulk Gypsum I 15,000 I Geismar, La. I Bainbridge I $6.41 I $13.61 I S108,000

I Cottonseed rz.wo Bainbridge, Ga. INew Orleans, $5.82 I $20.17 I S33,005
La.

I Bulk Fertilizer I 20,000 I New Orleans !Bainbridge, Ga. I $3.22 I $12.60 I $187,600

I Liquid Fertilizers I 25,000 !Texas I Bainbridge, Ga. I $8.56 I $28.76 I $505,000

I Coal -1200,000 I Tuscaloosa, AI. I Bainbridge, Ga. I $5.39 I $6.53 I 5228,000

I Chemicals I 20,000 I Arkansas I Bainbridge. Ga. I $14.90 $20.47 S111,400

I Ferrous Scrap F' Bainbridge,Ga. INew Orleans, 1$4.43 $21.68 r 5258,750
La.

I Total [297,300 i I I I I $1,431,755

ECONOMIES OF SCALE

Economies of scale arise when per unit costs go down as increased volumes are
purchased. This happens because fixed costs can be spread over more units, thus reducing
the cost of each unit. This savings is associated with the cost of purchasing the product,
not from transportation savings.

Due to the nature of the liquid asphalt business, Ergon would experience significant
economies of scale by being able to use barge transportation instead of rail. The savings
due to the effects of these economies of scale have been estimated to be some $35 per
ton. This equates to an annual savings of $4,725,000 ($35 x 135,000 tons).

Total transportation savings, the difference between the cost of the next least costly
alternative mode of transportation (truck and/or rail) and barge transportation to potential
waterway users amounted to a total savings of $2,729,200 as shown in Table 4 below.

10
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Table 4
Summary Transportation Savings for Potential ACF Users

Company Annual ICost of Current I Cost of Barge ITransportation
Tonnage Transportation Transportation Cost Savings

I Chattahoochee 25,000 I $650,000 I $500,000 I $150,000
River Terminal

Ergono- 135,000 I $4,185,000 I $3,510,000 I $675,000

Southeastern 20,000 I $528,600 I $56,400 I $472,200
Minerals

1$3,262,000 - I I
-

Georgia Ports 297,300 $1,830,000 $1,432,000

Total I $2,729,200

FUTURE GROWTH

The Eufaula Economic Development Office, along with the Alabama State Port
Authority, is in process of conducting a study forthe Port of Eufaula. The purpose of the
study is to determine industry demand for intermodal (containerization) capability at the
port. The Port, currently under-utilized, would be a strategic location for containerized
traffic going up the east coast because of its distance from the Port of Mobile. The study
is scheduled to be completed by the end of2005.

Interrnodal transportation is characterized by high value-added (manufactured) products
that come from all over the world. The containers, known as twenty-foot equivalent units
(TEUs), would be loaded on barges at their origin port, brought to the Port of Eufaula,
and then unloaded directly to rail or truck. This method of shipping is highly cost
effective, and could represent a high dollar flow of goods on the ACF Waterway.

6 Ergon ships 1,500,000 barrels of asphalt per year, using a conversion factor of 11.11
barrels perton (1 ,500,000/11.11 ~135,000).

II
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TOTAL BENEFITS

The total benefits for dredging the ACF channels are between $9.9 million and $11.9
million for 2006. Should the ACF be maintained and made reliable, these annual benefits,
Jess the $3 million to $5 million from Farley Nuclear, would remain constant through at
least 2008. Beyond 2008, the benefits could easily increase if the authorized channel
depths were maintained annually. These findings are consistent with the historical data
from the 1990's. See Table 5 for a benefit summary.

Table 5
Total Benefits Summary

I Benefit Category
~---- Loss of Jobs

Benefits ($ Millions)

$1,395,750

Increase in Transportation Costs
,--­

Reduction in Transportation Costs

Economies of Scale

Total

Impacts to States

$3,000,000 to $5,000,000 (estimated)

$2,729,200

$4,725,000

$11,849,950
To

$13,849,950

In an effort to assess the impacts to the individual States an apportionment was
considered. The loss ofjobs at Steward Machinery would principally affect the State of
Georgia, although due to its proximity to the State of Alabama some employees are
certainly residents of that State. Likewise Farley Nuclear is located near the town of
Dothan, Alabama, some employees are residents of the State of Georgia and even Florida
but its power is sold to Alabama customers, so they will carry the burden of higher power
bills. Certainly the majority of the impacts would occur in Alabama.

The remaining benefits, reductions in transportation and economies of scale, are all
National Economic Development Benefits. That is they are benefits that the nation as a
whole participates in. These lower transportation costs are usually passed along to all
consumers in the form of lower purchase price.

Overall the impacts of no dredging on the ACF are and would continue to be passed
along to the American consumer in the form of higher prices. The impacts by location
are presented below.

12
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Table 6
Location and Size of Impacts

Location ~ Benefit Category Impact ----.J

Alabama I Increase in Transportation I S3,000,000 to S5,000,000 I

TOTAL - ALABAMA I I 53 000 000 to 55,000 000 I
I I ~

Georgia I Loss of Jobs I SI,395,750

TOTAL - GEORGIA I I 51,395,750
,
I

I I I
National I Increase in Transportation I 52,729,200 I
National I Economies of Scale I 54,725,000 I

TOTAL NATIONAL I I 57,454,200 I
I I I

Navigation with Dredging

The Mobile District prepared a 'Draft Environmental Impact Statement (EIS) - Water
Allocation for the Apalachicola-Chattahoochee-Flint (ACF) River Basin' in September
1998. In that report the percent of time depth available statistics were calculated based
on daily flows over a 55-year period of record ending in 1993. The analysis found that
19.6 percent of the time there was 7.5 feet or less of navigable depth available. If the
assumption is made that the 55-year period of record represented a reasonable
approximation of the true average flows expected on the ACF, then on average, allowing
for a I-foot under keel clearance, about 20 percent of the time navigation would not be
possible. Table 6 is extracted from the Draft EIS.
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Table 7 I
Depth Percent Availability

Period of Record Averaged - Blountstown Gage
,

9 feet 8.5 feet 8 feet I 7.5 feet I 7.5 feet I

or more or more or more I or more I or les$ I
56.07% 64.80% 70.21% 74.01% I 25.99% Oct

,,
24.89% 33.70% 42.35% , 55.26% I 44.74% Nov

44.09% 48.55% 52.89% 58.10% I 41.90% Dec
76.83% 81.64% 86.30% I 90.11% I 9.89% Jan

86.65% 89.68% 93.39% 95.87% I 4.13% Feb
92.05% 92.95% 93.39% 94.66% I 5.34% Mar ,
82.66% 85.95% 88.19% I 90.41% I 9.59% Apr

67.42% 73.18% 78.31% I 83.12% I 16.88% MaY-J
59.87% 69.50% 79.19% I 84.11% I 15.89% Jun

62.49% 69.68% 77.86% 80.09% I 19.91% Jul I
52.85% 63.52% 75.95% I 79.61% I 20.39% Aug -----l
60.89% 68.96% 73.65% I 79.01% I 20.99% Sep

63.90% 70.18% 75.97% I 80.36% 1~64~ Averag~ J

Navigation with Available Seasonal Flows

Without dredging Steward Machine Company and Farley Nuclear power may use the
waterway when available seasonal flows permit. With historical dredging expected
channel depths greater than 7.5 feet would occur about 80 percent of the time. Without
dredging this availability would be much less and during drought periods would cease
altogether for as many as 3 or 4 years, as has been experienced in the past. Other
potential users would not be able to use the waterway at all, as can be seen by the level of
waterway usage during 2004 and 2005 where dredging has not been utilized.

Transportation contracts must be completed ahead of the desire to ship movements. Most
contracts are for a definite period oftime, usually the shortest of which is about a year.
When only available seasonal flows are providing channel depths for towboats that
require 7.5 foot depths, fixed contracts are out of the question. Ten years ago there were
at least ten barge and towing companies that worked the ACF system on a regular basis.
Today there are none. Only one operator said that he would even consider using the
waterway while it is in seasonal high flows and that he would only try one barge,
subsequently increasing the cost of using the waterway.

14
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Lock gates, nuclear vessels and similar manufactured monoliths would incur long delays
awaiting sufficient depths for barge transportation causing protracted delays to both the
manufacturer and the buyers. Others who depend on timely arrival of equipment and
inventory would have to continue to use more expensive modes of transportation or lose
the opportunity altogether. All of which increases the cost of goods and services
provided to the consumer.

Farley Nuclear has a scheduled shipment in 2006 of radioactive reactor parts for disposal.

Other Effects

A navigable channel is required for the Corps to float equipment and materials to the
federal projects for lock and dam repair and maintenance activities. Usually these repairs
are conducted during the low water season. It has been approximately 20 years since
Walter F. George lock was repaired. George W. Andrews lock repair and maintenance
has been scheduled but delayed for the past 3 years.

Channel depths required are a minimum of seven feet. In orderto perfonn this work a
dredge that can be disassembled, trucked onsite, and reassembled could be mobilized to
dredge its way to the project if access via the Apalachicola River was not possible due to
inadequate project depth. Inland Dredging Company, LLC of Dyersburg, Tennessee has
a 24-inch dredge that meets this description - the Integrity. All other things being the
same, mobilizing and demobilizing a dredge in this manner would surely be at an
increased cost over bringing a dredge up the river. Inland Dredging Company estimates
these mobilization/demobilization costs to be about $2,000,000. Current
mobilization/demobilization costs for bringing a barge up the river are approximately
$500,000.

15
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Til'
RIVERS
Watetway Development Association
P.O. Box 2232, Dothan~ 36302
g]4 I 7"2::3dlI /8611

January 24, 2006

VIA OVERNIGHT DELIVERY

Col. Peter F. Taylor, Jr., Comman4er
Mobile District, Corps ofEngineers
Attention: CESAM-DE
109 Sl. Joseph Street
Mobile, Alabama 36602

Re: Use of Federal Funds Appropriated for Dredging,on the Apalachicola River

Dear Col. Taylor:

For many years, Tri Rivers Waterway DevelopmentAS§OCiation erri Rivers) has worked with
the U.S. Army Corps ofEngineers and-the United.Statl;S Congress to promote the operation,
maintenance. and improvement ofnavigation on the Apalachicola';Chattahoochee-Flint river
system (ACF Project). The ACF'Project p~vides tTemepdous v.alue for business development,
economic growth, recreational oppqrfunities;Jow co~"l)Y.9I:Peelectric'.p,owcr.flood control
protection, and'fish and.Wildfifc'~ftat.' g>rill,riinupt;'s-iiJ,png,:thd{ver system, including vast
portions ofeastertl Alabama and'western G'~r~'~ are'cgtinlmg on.the continued viabilIty of the
ACF Project as the engine driving their future growth and prosperity:

Year after year, Tri Rivers and its members have traveled to Washington and met with Congress,
in particular the members of the Ho~e~andcSemue'Apprripri~tionsf0>nunitfees,to support
adequate funding for'dredging and o~er'a~ttvtties ne~~~o.operate and maintain the ACF
Project for navigation. Thanks in large part Ii> iFri River,s' d[orts, Congress has fully funded the
ACF Project in recent years. In fact, sinee1998..taeh year's appropriationshave sub.1antially
exceeded the Administration's budget requests. Those arinual.approp'riations, based on the line
items designated for operation and maintenance ofthe ACF PrOject in each year's conference
reports, are as follows:

IlU6U
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Col. Peter F. Taylor, Jr.
Jaouary 24, 2006
Page 2

fiscal Y~a,r _ , ,Budaet-Reaues(,' - .ApDroprlation . Increase
1998' .~'" ;"M:741 ,000'

.
",S6:5oo'000' $1759.000.. ..:

1999 • 4:700'000 5200000 '500 000' ,

2000
,

, 5:830.000- 6500'000' ,670000, -' .
2001 , ,5655'000' ' Ii 755 000' 1700.000
2002 1,237000 12 9~,O,0iJ0 11.663,000
2003 4;444000 4,709 000 3265000
2004 , 1500,060 5000000 3. 500 000
2005 , ,

., ,·111,000 , 5,23.1 000: 5,114.000
,

; ;'1:050;000' .'
2006

,

2:500,000 ,1,450,000

mTJiLS:
, " i.,; . ,:,$25,6T4;oOJ) , ' - ,$55'295 000 529:62'1,0'00-~ , . ,

.. .
~

, ".
.

-~-- - ,

As you know, dredging is a significant component oftbe operation and maintenance activities
funded in these annual appropriationsbills. Consequently, Congressional report language in a

, . ,
number aryears directcdihc Cocp.s to devote substantial portions ofthese annual funds
specifically for dredging activiti~ oMhe ACF Proje¢!" For "I'JIDlyle, the conferencereport for
fiscal year 2001 included Sl,200,60!(for"IPCi08scdenYiroruftetilal dredging," 'The conference
report aod statutory1aoguage (OJ fiscal Y."IU'2oo2 included S4,900,OOO for a dredged material
management plan. in ailditioil.tOll·vetY:i~;~ppioprjation tor othei operation ana maintenance
activities, The conferen,. reports for fis~ y~ 2'003, 2004, aod 2005,specifically referenced
dredging as among the .ac_tiYitr~'.fQnd~~y-c'oQgr;ss itl each ofthose years.

- .- -,'- .;: - , .
•

Unfortunately, however, th~~C9rp,s ~.P-2~ ~g~.:.~cal ~~_Ql\'tbe Apalachicola River since
2001. 'ThiS lack of~t~?'"'-<;¢~gmg'¥J:ioUslyje~di*"'e'futureofthe ACF Project.
Due to concerns nboutithc;reHabiliJY:bf;tl\e nit'Vigat1ciD' c}J1inh:~J~ slilppers and other users of the
river syste!Jl have declined precip'it9ys!Y-:irrt~cent.yea{S': OP.PQ~eil~,of.these beneficial uses of
theACFProjcct are now u~iI!~~t¥Se'nt!Qo/ .~iii.J'~~,vql\lll\7!.!q f':l!\'e !h~\further ACF
ma.IDten~ce15 not co?tieffective"~ -Cl~ly! 'IftP~ "Cornsl~ontin:~J"e:SJQ·ltS.~lure t()"maJU~the
ACF ~roj«t, t!i-ere 'i~"0 s~hp~s.p~~·4ilii;~op~.~"Yiil,rc:~\futwe"aPiJfoptiiitio:Ds for tlUit purpose.
If that hapjJens, theACF Project MlJdje. ' ' .",

In fact, the fiscal year 2006 conferenc~e report provid~s ail. omiIii:ms indication that this worst­
case scenario may alreaqy'be 1itl4erway. The;~<irt' at,page,lOS states: "The conferees
understl)nd!har the State ~.H1brj~;li;is d~ii~\Jt~Corji~'''~\l\te'W~ter QualitY Certification;
therefore, no funds are pJ]lVldetl 'fQf,<lrewng;t1ll~,:w~!erwjiy:w l'19pda.~ To our,knowledge, the
CorPs has taken·no ~oo:~··;a.p~f:o~tb·oi~de~.:~t~~$\vai~r 'l~t)rcCitification denial.
Nor are we aWMe pf any o,llier acubn:bylt!)e,Corps directed towaIG .ccotiiplislilng the dredging
activities whichCon~.ha{J'-!!."~IW{§¥\.3M!<X;'plicijiy" <firecled tl)e CorPs to.ccomplish
each year for !ha past decade.', .,.. ..

In light of the failure ofth~ CQrps !9 properlr,maintail\ the ACF ~roject fQr navigation, Tri
Rivers believes DOW is,an:appr6ini:li!e:ljri1lijor!lie COrys 10 e~p'Jain~&a! II has done with the
funds whicbConl:!"'Ss'haf-!,ro'vid",Ff~r,@;dgihgans oth~ :Operation and maintenaoce activities
for the ACF Project Tberefore,T-n Riv~:s~~tie:sls'~ou prov,ide foUs as· soon as possible, but no
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Col. Peter F. Taylor, Jr.
January 24, 2006
Page 3

later then March I, 2006, a complete and thoroog1l accounting ofthe use of all ACF Project
annual appropriations from fiscal year 1998' through fiscal year '2006.

Please feel free to contact me if.you need further clarification or ifyou have any questions or
comments.

~
Rebecca Martin, Executive Director
800-243-4774
334-790-4183

. '.,;

11J26l.\
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Please accept the following comments from Troup County Engineer, James R. 
Emery, Jr., P.E.:     
 
West Point Lake’s elevation is intentionally managed at a level that is too low 
during the winter.  The current rule curves provide disproportionately large 
amounts of flood storage during the winter as compared to all other Federal 
projects on the basin.  The 628’ MSL zone 1 winter pool elevation does not allow 
adequate utilization of the lake for other congressionally authorized purposes 
such as “recreation” and “sport fishing and wildlife development”.  The low 
elevation also has tremendous negative economic impacts on our region.  The 
low lake levels also cause over 500 miles of shoreline to become exposed 
causing erosion and extremely high turbidity during rain events.  During this time 
of re-assessment of the Corps of Engineers’ operations manuals, this error can 
(and should) be corrected.     
 
There are two primary reasons for West Point Lake’s lower-than-necessary 
elevations: 
 

1) The “Flood Control” authorized use of West Point Lake has been over-
emphasized in the current operations manuals as compared to the other 
authorized uses, and the necessary winter flood storage capacity has 
been over-estimated.  Proof of this can be found in the (newly available) 
fact that the September 2009 “Flood of record” for this basin was routed 
through West Point Lake with no significant flooding downstream of the 
dam even though management of the event began with West Point Lake 
above full pool (Elevation 635.3 Monday morning September 21, 2009).  
The rain event was unprecedented.  The USGS has put the event in a 
category of floods that can only be compared with a handful of rain events 
that have ever occurred in the history of this country.  The center of the 
rain event was in the center of the West Point Lake sub-basin.  The 
Chattahoochee River gage at West Point measured its record flow during 
the December 1919 Flood; a record that still stands today thanks to West 
Point Lake.  The 1919 flood also produced record flows at the Franklin 
gage, the Whitesburg gage, the Fairburn gage and the Atlanta gage.  The 
September 2009 flood caused river flows in excess of the 1919 flood at 
the Franklin gage, the Whitesburg gage, and other gages upstream of 
West Point Lake, but the flows below the dam were managed at rates that 
cause no significant flooding at all.  The flood only resulted in a rise in lake 
elevation from 635.3 to 639.26 (leaving nearly two additional feet of 
storage).  2009 has also been the wettest year on record for many parts of 
the ACF basin (including the rain gages at Columbus).  The gages in 
Atlanta have measured the second wettest year ever; the gages in Macon 
have measured the third wettest year on record.  In all likelihood, we will 
never again have to deal with a flood of this magnitude, and yet it was 
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successfully managed with a starting lake elevation above 635 – not 628.  
This is proof that the required winter flood storage has been grossly over-
estimated.      

2) Water is being supplied to downstream interests at a flow rate that is 
higher than what would occur naturally, and is higher than these 
downstream interests have any “right” to.  The flow through West Point 
Dam should be based upon meeting the congressionally “Authorized 
Purposes” of the project …and not based upon “wants” and “desires” of 
downstream water users that do not have congressional authorizations for 
flows higher than what would occur naturally.  The base flow at West Point 
Dam is 675 CFS.  This is TRIPLE the unregulated (natural) low flow of 
September 12, 1925 (224 CFS); and it is DOUBLE the monthly average 
low flow of September 1925 (333 CFS).  Even though all downstream river 
users are now guaranteed this much greater amount of flow, they continue 
to demand more.  All users of the resource should have drought 
contingency plans to provide for their sustainability during dry times when 
the proper management of West Point Dam only provides the established 
base flow of 675 CFS. 

     
Study should be directed at the effects on water quality of emptying West Point 
Lake down to elevations below the levels established as the “recreational impact” 
of 632.5’ MSL. After a full season of summer pool management, the lake bottom 
is covered with silt and clay particles that have settled out of runoff water.  As 
long as the lake remains full, the particles remain stationary and cause no ill-
effects.  However, when the lake level is intentionally drawn down for an incorrect 
flood storage requirement, or to satisfy downstream desires, the lake bottom 
becomes exposed.  When this un-stabilized mud is exposed to even small rain 
events the result is an extremely turbid lake.  If even one acre of exposed un-
stabilized mud such as this were left on a construction site, the owner would be 
expected (required) to spend hundreds or thousands of dollars on BMPs to 
prevent the erosion and sediment from leaving the site.  If the site did erode and 
cause sediment to run off into “state waters” the property owner would face sever 
fines and would be required to provide restitution.  Yet, every fall, the USACOE 
exposes over 12,000 acres of un-stabilized mud and allows it to erode directly 
into “state waters”. 
 
There is no question that the Corps has done a tremendous job of providing 
“flood control” and “hydropower”, as authorized by Congress, but there needs to 
be a better balance of other authorized uses such as “recreation” and “Sport 
Fishing and wildlife development”.  The management of the lake seems severely 
weighted toward some uses with little regard for the others. 
 
My request is that the revised or new ACF Water Control Manuals must provide 
consistently higher water levels in the West Point Lake at or above 633 msl. 
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Thank you for the opportunity to comment on the proposed operation of a 
resource that means EVERYTHING to Troup County.  Although Kia Motors’ 
construction of their billion-dollar manufacturing plant has brought a lot of 
attention to Troup County, the economic benefit of West Point Lake has been 
estimated at approximately five times the economic benefit of Kia.  This is a 
VERY important issue to us. 
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December 23, 2009 

 

Tetra Tech, Inc. 

107 Saint Francis Street, Suite 1403 

Mobile, Al 36602-9986 

 

Colonel Byron Jorns 

US Army Corps of Engineers - Mobile District 

PO Box 2288 

Mobile AL 36628-0001 

 

RE: Notice of Intent to Revise Scope of Draft Environmental Impact Statement (EIS) for 

Updating the Water Control Manual for the Apalachicola–Chattahoochee–Flint (ACF) 

River Basin to Account for Federal District Court Ruling 

 

 

Dear Colonel Jorns: 

 

I am writing on behalf of the Upper Chattahoochee Riverkeeper in response to the November 19, 

2009 Public Notice published in the Federal Register (FR Doc. E9–27787) concerning the Water 

Control Manual Update for the Apalachicola-Chattahoochee-Flint (“ACF”) River Basin. These 

comments are supplemental to those we submitted on November 21, 2008 in response to the 

September 19, 2008 Public Notice (FR Doc. E8–21912). 

 

Upper Chattahoochee Riverkeeper (“UCR”) is a non-profit environmental advocacy organization 

dedicated to the protection and restoration of the Chattahoochee River, its tributaries, and 

watershed.  UCR represents more than 5,000 members who use and enjoy the river and its 

resources and depend on the Chattahoochee River and its lakes as a source of drinking water and 

for recreation.   

 

In our November 2008 letter, our comments focused primarily on the operation of Buford Dam 

and its impacts on water quality, recreation, fishing, and water supply downstream from the Lake 

Lanier project on the Chattahoochee River. In light of the July 17, 2009 federal judicial ruling 

significantly curtailing metro Atlanta’s access to Lake Lanier for water supply, we make the 

following additional comments. 

 

While the ruling clarifies the limited degree to which Lanier can be operated for water supply, 

the response of the three states, Georgia in particular, will have a significant impact on the ACF 

Basin. For instance, we note the array of water supply options recently proposed by Georgia’s 

Water Contingency Task Force, which include  
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• Pump-Storage Reservoirs along Tributaries to the Chattahoochee River—We have 

serious concerns with at least two of these—Glades Farm, South Fulton Bear Creek. I 

have attached comment letters UCR has submitted to the Corps’ Savannah District that 

highlight both our site-specific as well as our ACF River Basin-wide concerns.  

• Deviation from Georgia’s Interim Instream Flow Policy and Peachtree Creek Flow 
Target—We further note that the Task Force has proposed significant deviations from 

the state’s Interim Instream Flow Policy as well as the 750 cfs flow target Peachtree 

Creek presumably to increase yield within these water supply reservoirs. These proposals 

will have devastating impacts on water quality, recreation, habitat, and other key instream 

needs throughout the ACF Basin. I have attached a comment letter UCR submitted to the 

Task Force which also raises these concerns. 

• Inter-Basin, Intra-Basin, and Interstate Water Transfers—The Task force has 

proposed everything from inter-basin transfers (moving water from Lake Burton and 

Lake Hartwell/Savannah River Basin to Gwinnett County’s water treatment plant on 

Lake Lanier) to intra-basin transfers (moving water from West Point Lake up into Metro 

Atlanta) to even interstate transfers (from Alabama’s Tennessee River to “somewhere” in 

the Metro District). Of course, because of widespread use of septic systems, any transfer 

of treated water into Gwinnett County may ultimately end up in the Ocmulgee Basin, not 

the Chattahoochee. As for West Point Lake, there are serious concerns over inadequate 

flows to maintain current water quality conditions let alone restore water quality to meet 

designated uses.  

• Aquifer Storage and Recovery (ASR)—Finally, the Task Force has proposed at least 

one ASR site in northwest Georgia that, if implemented, may adversely impact the 

surface hydrology and water quality of the ACF River Basin. 

 

Although still in the planning stages, each of these options is undergoing serious scrutiny by the 

state of Georgia and a decision on implementation is imminent. If any or all of these above 

options are implemented, they will significantly impact the Corps ACF operations, which must 

accommodate authorized uses of navigation, hydropower, and flood control. With respect to the 

latter, the recent historic 500-year flood is a good indicator of the management challenges the 

Corps will continue to face as metro Atlanta’s rapid, unchecked development leads to more and 

more impervious surfaces throughout the ACF Basin.  

 

Along with highly engineered, unsustainable options that will adversely impact the ACF River 

Basin if pursued, the Task Force has proposed a handful of relatively modest conservation 

measures to help address the 2012 water “gap” left by the federal judicial ruling. In conjunction 

with the Georgia Water Coalition (GWC), UCR submitted extensive comments (attached) 

detailing the true potential of water conservation to meet water supply needs. The region’s 

ongoing reluctance to readily embrace water conservation means that more demands will be 

placed on the ACF system. These foreseeable future demands will cumulative and adversely 

impact Corps ACF operations. 

 

Finally, we also want to emphasize the need for the Corps to consider the ongoing Federal 

Energy Regulatory Commission (FERC) relicensing of the Bartlett’s Ferry facility and the 

operations of other non-Corps facilities during the Water Control Manual update. Notably, some 

60,000 acre-feet of storage is available in Lake Harding, which could provide roughly 1,000 cfs 
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of water for 40 or more days. One alternative that the Corps ought to consider is the integration 

of non-Corps, federally-licensed reservoirs into a meaningful drought contingency plan. 

 

 

Thank you very much for this opportunity to comment again on the update to the ACF Water 

Control Manual. 

 

Sincerely,  

 

 
 

Laura Hartt 

Water Policy Director 

Upper Chattahoochee Riverkeeper 

916 Joseph Lowery Blvd. 

3 Puritan Mill 

Atlanta, GA 30318 

 

Ph: 404-352-9828, x 15 

lhartt@ucriverkeeper.org 
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Comments submitted via email to:  info@gawatertaskforce.com 

Copied: Hodell.martin@bcg.com; lowe@loweengineers.com; 

kkirkpatrick@macoc.com; lbarrett@gov.state.ga.us; dougmiell@gmail.com 

 

November 13, 2009 

 

Dear Georgia Water Contingency Task Force Members: 

 

On behalf of Upper Chattahoochee Riverkeeper (UCR), I would like to thank you for 

the opportunity to provide information to help guide the Task Force’s efforts to 

address the potential gap in our 2012 water supply due to a recent federal judge’s 

ruling which invalidated Georgia’s use of Lake Lanier for water supply.   

 

As you know, we have worked with the Georgia Water Coalition (GWC) to draft an 

essentials document which outlines what we believe the priorities are for addressing 

the gap and moving Georgia into a sustainable future (attached). We also have 

worked with GWC to generate a comprehensive list of conservation and efficiency 

measures which we believe must be fully exhausted in concert with serious efforts 

to renegotiate a reallocation agreement authorizing use of Lanier for Georgia water 

supply prior to any efforts to expand or add other water supply sources (attached). 

Our comments here are supplemental to those submitted by the GWC which we 

also helped draft and strongly support. 

 

Conservation and Efficiency then Reallocation Before Seeking New Supplies 

 

The Task Force has been presented with information suggesting that by 2012 we 

will have a water shortfall of 251 MGD in light of the judge’s ruling. The GWC has 

presented information illustrating that we can achieve a savings of roughly 210 

MGD through proven, cost-effective conservation and efficiency measures, which 

significantly closes that gap. We also note that time, money, and the need to 

secure enough clean water for all users throughout the ACF basin all indicate that 

reallocation of Lake Lanier to allow for water supply is the cheapest, quickest, and 

most sustainable means of closing the rest of the “gap.”  

 

Accordingly, we again strongly urge the Task Force to focus on conservation, 

efficiency, and reallocation first and foremost, and disregard expensive, destructive, 

time-intensive, and unsustainable alternatives including construction of 

development/amenity lakes, aquifer storage and recovery (ASR), desalinization, 
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and piping water from the Tennessee River. In light of the severe economic 

downturn, Georgians simply cannot afford these risky alternatives in this generation 

or the next.  

 

Accurately Characterizing the “Gap” 

 

For several reasons, the “gap” the Task Force has derived is an erroneous one. First 

and foremost, in spite of a judicial ruling deciding that water supply is not an 

authorized purpose for Lake Lanier, the Task Force is assuming that Metro Atlanta 

can and will continue to grow at an accelerated rate as it grew back in the early 

1990s. This assumption is entirely unreasonable. In fact, one “option” that does not 

appear to be on the table is a moratorium on growth for Metro Atlanta. From a 

business perspective, this solution would and should precede any other solution. A 

simple analogy makes this point—a business going bankrupt does not continue to 

add inventory and personnel and otherwise overextend itself in order to get out of 

bankruptcy. Rather, a business in trouble makes tough decisions that include 

scaling back. To our amazement, this solution is getting no attention from the Task 

Force. 

 

Even if we assume that future rapid growth in the short-term can and will occur, 

the “gap” is derived by relying on the significantly flawed water demand projections 

found in the Metro North Georgia Water Planning District’s 2009 Water Supply and 

Water Conservation Management Plan. These projections overstate future demand 

due to flawed input and assumptions, as outlined and discussed in these attached 

documents: 

 

• Letter dated April 16, 2009 from UCR to the Metro District Governing Board 

regarding the 2009 draft Metro District Water Supply and Water Conservation 

Management Plan. 

 

• Letter dated January 30, 2009 from UCR to Metro District Governing Board 

regarding the 2009 draft Metro District Water Supply and Water Conservation 

Management Plan. 

 

• Report dated August 2006 by Pacific Institute, A Review of Water 

Conservation Planning for the Atlanta, Georgia Region. 

 

One of the fundamental assumptions underlying the overstated water projections is 

the “adjusted base year profile” which is essentially the starting point for the 

projections. Simply stated, the projections are sensitive to that starting point 

because the higher the starting point, the higher the end point. The Metro District 

uses the year 2006, which they allege was “unnaturally depressed as a result of the 
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ongoing drought.” Our criticisms aside as to the irrational nature of using what they 

themselves admit is an outlying point and their subsequent arbitrary adjustment to 

inflate its value, we note that nothing could be further from the truth.  

 

• Water use in 2006 was anything but “depressed.” We have attached a review 

conducted by the U.S. Army Corps of Engineers that shows water use in 

Metro Atlanta with respect to Lake Lanier and the Chattahoochee River 

(clearly relevant to the scope of work before the Task Force) was among the 

highest on record since 1990. In fact, only the year 2000 surpassed 2006 in 

terms of water use.  

 

• We also note that the U.S. Geological Survey has released information on 

2005 water use by sector and by county; Georgia county-specific data is 

available online at http://water.usgs.gov/watuse/data/2005/ as well as in 

Appendix C of the attached USGS Report, Water Use in Georgia by County for 

2005; and Water-Use Trends, 1980-2005. Summing across the 15-county 

region, you get a total of 583 MGD for publically supplied water, which is 

roughly 100 MGD less than the ~690 MGD adjusted baseline water use on 

which the Metro District based its water demand projections. 

 

• These two pieces of information cast considerable doubt on the validity of the 

base year chosen as well as the subsequent adjustment.  

 

The other fundamental assumption underlying the overstated water projections is 

the high rate of population and employment growth. Simply stated, the projections 

also are sensitive to the slope over time because the higher the slope, the higher 

the end point.  

 

• The Metro District fails to provide a range of growth scenarios, even in spite 

of the recent, severe economic downturn which has brought new construction 

and development to a virtual standstill in the region.  

 

• In fact, a recent Atlanta Regional Commission report (attached) states that 

Metro Atlanta growth is the lowest it’s been in twenty years. 

 

• Again, the fact that growth is actually at a record low level rather than high, 

belies the fact that the Metro District projections grossly overstate future 

water demand. 

 

A simpler and more valid approach to estimating water demand in 2012 is simply to 

look at water use dating back to 2004, the first full year following implementation 

of the Metro District water plans, and then project forward. For example, using the 
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Corps’ historical annual average water use data (2004-2007) and forecasting 

forward, you project a 430 MGD need in 2012 (Lanier and Chattahoochee), leaving 

a shortfall of 200 MGD. 

 

Alternatively, using EPD’s water use data and selecting the monthly high water 

withdrawals for each facility in each year and then summing those, again focusing 

on the years following adoption of the 2003 Metro District water plans (2004-2008), 

you project a 428 MGD need in 2012 (Lanier and Chattahoochee), leaving a 

shortfall of 198 MGD. 

 

By either accounting, the “gap” is overstated by at least 50 MGD.  

 

Ensure Adequate Flows Protective of Instream Uses 

 

As the Task Force considers water supply options for Metro Atlanta, a critical 

component of all water management decisions must be a commitment to adequate 

instream flows in the Chattahoochee River to protect designated uses, including 

drinking water, recreation, and ecological health. 

 

Although water levels for Lake Lanier and West Point Lake have received 

considerable attention, the 120-mile stretch of river from Buford Dam to the 

headwaters of West Point Lake in Franklin, including the Chattahoochee River 

National Recreation Area and several state and local parks, has not received as 

much attention or analysis to determine flows sufficient to protect important 

instream values. There is one instantaneous flow requirement of 750 cubic feet per 

second (cfs) in this river section just upstream of the confluence of Peachtree Creek 

(PTC) and the Chattahoochee River that has been a part of Georgia’s water quality 

regulations since the 1970s.  

 

The PTC flow requirement was adopted to protect designated uses for downstream 

waters, and all wastewater discharge (NPDES) permits issued by the Georgia EPD 

assume that this flow will be met at all times for dilution purposes. In addition, the 

Corps of Engineers’ operating guidelines for Buford Dam state that releases from 

the dam must consider this downstream requirement and release enough water to 

meet the flow target. 

 

On several occasions in the past two years, the state has asked the Corps to reduce 

the target flow to 650 cfs in order to hold more water up in Lake Lanier—a 

difference of 65 million gallons per day at this location. As UCR has noted several 

times (attached), the state has yet to provide adequate water quality and flow 

monitoring at the compliance point or downstream of PTC to ensure that designated 

uses are met. Neither has an Environmental Impact Statement (EIS) been prepared 
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to assess the potentially significant impacts of the flow reduction on the human 

environment as required by the National Environmental Policy Act (NEPA).    

 

To address these deficiencies, the state must undertake a comprehensive study, 

working with federal resources agencies, to determine if the 750 cfs flow is 

sufficiently protective now and will be sufficiently protective in the future given 

growth projections, to ensure that designated downstream uses will be met at all 

times. Until such time as an independent, peer-reviewed study is completed and a 

new regulation is adopted by the state, the 750 cfs flow at PTC must be met at all 

times, even during droughts; in addition, the state must establish sufficient flow 

and water quality monitoring stations to ensure that target is met, and the data 

collected must be made easily available to the public.  

 

Conclusion 

 

The federal judicial ruling has provided the Metro Atlanta area with an 

unprecedented opportunity to demonstrate good water stewardship to our 

downstream neighbors. UCR strongly urges the Task Force to seize this opportunity 

by embracing aggressive water conservation and efficiency measures and then 

pursuing Lake Lanier reallocation for water supply at sustainable levels.  

 

 

 

 

 

 

 

Sally Bethea 

Executive Director and Riverkeeper 

Upper Chattahoochee Riverkeeper 

916 Joseph Lowery Blvd. 

3 Puritan Mill 

Atlanta, GA 30318 
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A special thanks to Technical Advisors who donated their 
time and resources to the Task Force

• AECOM

• Arcadis

• Brown and Caldwell

• CH2M Hill 

• Golder & Associates

• Jordan Jones and Goulding

• MACTEC Engineering in partnership with Tanner and Associates, Tommy 
Craig, Schnabel Engineering and B&E Jackson Engineers

• Post Buckley Shue & Jernigan

• University of North Carolina Environmental Finance Center

and

• The Boston Consulting Group (Atlanta office) for coordination of Technical 
Advisor Teams and overall process facilitation 
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Ability to close gap
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How to interpret the supply gap

Total gap- sum of deficit counties- would be ~280 MGD.  Net gap of ~250 would 
assume that the “surplus” water could serve deficit counties

• This would require infrastructure that may not currently be in place and may require 
resolution of water treatment issues to ensure that blended water supplies will meet all 
safe drinking water requirements

Gap is expressed in AAD- Average Annual Day terms, not in peak terms

• During high demand months, a 250 MGD gap is equivalent to a 300 MGD "peak month" 
gap (AAD gap * 1.2 peaking factor)

• To ensure summer months are covered, critical areas need ~1.5x the AAD deficit

Interpretation of ruling’s 230 MGD river withdrawal limit is best estimate- ruling is not 
clear on this point

Surplus/Deficit per county would change if EPD permitted withdrawals were re-
allocated

• Lake dependant counties could share in river allocation, given some modification to 
withdrawal/storage/treatment infrastructure

Cobb and Paulding figures are combined to avoid any assumption regarding Cobb's 
future water sales

Allatoona withdrawals are subject of current litigation, and are also subject to change

Interpretation
of overall 
gap value

Interpretation
of specific 

figures
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Detail of options for Metro District: shown on pgs 13 - 15 (I)

Capture

Capture

Capture

Capture

Control

Capture

Conserve

Capture

Capture

Capture

Capture

Conserve

Capture

Capture

Capture

Conserve

Conserve

Capture

Conserve

Conserve

Conserve

Conserve

Type

85

41

80

88

50

47

1

2

5

7

6

1

48

6

20

3

2

15

6

0.3

3

7

Yield
(MGD)

2020104516800620Glades reservoir

2020147468350615Etowah River Dam No. 1 reservoir expansion

2020155425620580Richland creek reservoir (larger)

202099411660510Generic Forsyth reservoir

202020397362417Lake Burton transfer

202075315270390Big Haynes Creek reservoir expansion

20122041,49325375Toilet retrofits

2015293823375Palmetto GW system

201526511010375Suwanee GW system

20152598611345Bartow county GW system

2015261647325Spalding county GW system

20124246368300Showerheads and faucets

202037263230300Dog river reservoir expansion

2015254465300Lawrenceville GW system

20208517564260Tussahaw Creek reservoir expansion

2012551376170Cooling towers

20120886165Multi family sub-metering

2015126298155GW for non-potable use

2012903514125Conservation pricing

2012851271115Spray rinse valves

20121248660Rain sensors

2012110010Water restrictions

Timing

Operating 
expense 
($/MG)

Capital 
expense
($/MG)

Capital
Cost ($M)

Cost 
Efficiency

($/MG)Option

Yield: ~400 MGD
Capital expense: $2.3B
Wtd. Avg. $/MG: ~410Note: Expected 2020 yield is shown for conservation options

Source: Technical Advisor Panel estimates

Preliminary Estimates
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Detail of options for Metro District: shown on pgs 13 - 15 (II)

Note: Expected 2020 yield is shown for conservation options
Source: Technical Advisor Panel estimates

Capture201535261,1747501,200Large Quarry

Conserve

Conserve

Capture

Capture

Capture

Capture

Capture

Conserve

Capture

Conserve

Capture

Capture

Conserve

Control

Conserve

Capture

Capture

Capture

Control

Capture

Conserve

Capture

Capture

Control

Type

3

23

TBD

4

3

5

200

3

20

252

200

50

27

100

1

15

41

4

250

20

252

35

9

100

Yield
(MGD)

2012051,0001,18451,000Pipeline replacement

20127,1387,8623,30015,000Grey water reuse retrofit

2020TBDTBDTBDTBDDredging Morgan Falls 

20201,1045,5894086,700Hall septic conversion

20204776,1373366,600Forsyth septic conversion

20201,3545,2604806,600Gwinnett septic conversion

20202,2383,76213,7306,000Savannah desalination plant

201502,0271112,000Non-potable reuse

20156071,2334501,840Floyd/Bartow ASR

20154821,2185,6001,700Direct potable reuse

20208747262,6501,600South GA GW system

20202421,0589651,300Generic Gwinnett reservoir

20121,13169171,200Leak detection

20204516591,2031,110West Point Lake transfer

201272107141,050Residential clothes washers

2015359651951,010Small Quarry

20201658356251,000Hard Labor Creek reservoir

201564026019900Lawrenceville ASR

20204124812,193893Tennessee basin transfer

2020164616225780Newton Bear Creek reservoir

20153406102,800950Indirect potable reuse (6 county)

2020193532340725Richland creek reservoir (planned)

202012257895700Fulton Bear Creek reservoir 

2020766071,108683Lake Hartwell transfer

Timing
Operating 
expense 
($/MG)

Capital 
expense
($/MG)

Capital
Cost ($M)

Cost 
Efficiency

($/MG)
Option

Preliminary Estimates
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Detail of options for 2012 Metro District: shown on pg 16

Conserve1051,0001,18451,000Pipeline replacement

Conserve

Conserve

Conserve

Conserve

Conserve

Conserve

Conserve

Conserve

Conserve

Conserve

Conserve

Type

57,1387,8623,30015,000Grey water reuse retrofit

91,13169171,200Leak detection

0.272107141,050Residential clothes washers

22041,49325375Toilet retrofits

34246368300Showerheads and faucets

3551376170Cooling towers

20886165Multi family sub-metering

6903514125Conservation pricing

0.7851271115Spray rinse valves

51248660Rain sensors

5110010Water restrictions

Yield 
(MGD)

Operating 
expense 
($/MG)

Capital 
expense
($/MG)

Capital 
Cost ($M)

Cost Efficiency
($/MG)Option

Source: Technical Advisor Panel estimates

Preliminary Estimates
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Detail of options for 2015 Metro District: shown on pg 17

Source: Technical Advisor Panel estimates

Capture464026019900Lawrenceville ASR

Capture351701,0307501,200Large Quarry

Conserve2051,0001,18451,000Pipeline replacement

Conserve237,1387,8623,30015,000Grey water reuse retrofit

Conserve302,0271112,000Non-potable reuse

Capture206071,2334501,840Floyd/Bartow ASR

Conserve2524821,2185,6001,700Direct potable reuse

Conserve181,13169171,200Leak detection

Conserve0.472107141,050Residential clothes washers

Capture8359651951,010Small Quarry

Conserve2523406102,800950Indirect potable reuse (6 county)

Conserve22041,49325375Toilet retrofits

Capture2293823375Palmetto GW system

Capture526511010375Suwanee GW system

Capture

Capture

Conserve

Capture

Conserve

Conserve

Capture

Conserve

Conserve

Conserve

Conserve

Type

72598611345Bartow county GW system

6261647325Spalding county GW system

24246368300Showerheads and faucets

6254465300Lawrenceville GW system

3551376170Cooling towers

20886165Multi family sub-metering

15126298155GW for non-potable use

6903514125Conservation pricing

0.5851271115Spray rinse valves

41248660Rain sensors

6110010Water restrictions

2015 District 
Yield

Operating 
expense 
($/MG)

Capital 
expense
($/MG)

Capital Cost
($M)

Cost Efficiency
($/MG)

Option

Yield: ~330 MGD
Capital cost: $3.0B
Wtd. Avg. $/MG: 800

Preliminary Estimates
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Overview of key options: Conserve

Conserve

• Conservation efficiency programs (eg, fixture retrofits)

• Reuse

• Pricing

• Loss Reduction

UCR06a-Task Force Meeting #2 Appendix (2)
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Efficiency measures considered (I)

Measures Method of Implementation Rationale Key Challenges Timing

Toilet retrofits

Increased incentive rebate 
program

Direct install program

Retrofit on resale

• Provide consumer with choice to 
participate in program

• Optimize penetration in market

• Expedite adoption rate via resale 
market and optimize penetration

• Ensuring compliance with program and 
whether rebate increase will achieve 
anticipated increase in participation

• Added enforcement cost to utility to ensure 
compliance with program

• Utility liability for direct installs

• Objection from home owners needing to 
retrofit homes prior to sale

3 year program, 
100% completion 
by 2012

Showerheads 
and faucets

Increased incentive rebate 
program

Direct install program

• Provide consumer with choice to 
participate in program

• Optimize penetration in market

• Ensuring compliance with program and 
whether rebate increase will achieve 
anticipated increase in participation

• Added enforcement cost to utility to ensure 
compliance with program

• Utility liability for direct installs

3 year program, 
100% completion 
by 2012

Residential 
clothes 
washers

Washer rebate program

Washer program with increased 
rebate

• Provide consumer with incentive 
to participate in program

• Increase adoption rate and 
penetration in market

• Extremely difficult to get participation

• Added rebate cost to utility to provide 
increased incentive

• Ensuring compliance with program and 
whether rebate increase will achieve 
anticipated increase in participation

10 year program, 
~30% completion 
by 2012

Multi-family 
metering

Retrofit 50% of existing non-
submetered complexes

Retrofit 100% of existing non-
submetered complexes

• Retrofit existing homes in 
addition to new development to 
capture major savings

• Optimize penetration in market

• Ensuring compliance with program and 
whether rebate increase will achieve 
anticipated increase in participation

• Objection from apartment complexes, 
building owners, and other stakeholders

3 year program, 
100% completion 
by 2012

1a

1b

1c

2a

UCR06a-Task Force Meeting #2 Appendix (2)
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Efficiency measures considered (II)

Measures Method of Implementation Rationale Key Challenges Timing

Spray rinse 
valves

Valve rebate program

Direct install program

• Provide consumer with choice to 
participate in program

• Optimize penetration in market

• Improve business processes in 
long-term

• Ensuring compliance with program

• Added enforcement cost to utility to ensure 
compliance with program

• Utility liability for direct installs

3 year program, 
100% completion 
by 2012

Cooling 
towers

Cooling tower audits

Cooling tower standards

• Provide consumer with choice to 
participate in program

• Optimize penetration in market

• Improve business processes in 
long-term

• Added enforcement cost to utility to ensure 
compliance with program

• Utility liability for direct installs

• Objection from commercial community

3 year program, 
100% completion 
by 2012

Watering 
restrictions

No daytime watering

1 day/week schedule

• Reduce discretionary outdoor 
water usage

• Ensuring compliance with program

• Added enforcement cost to utility to ensure 
compliance with program

• Compromise on beautification of greenspace

3 year program, 
100% completion 
by 2012

Rain sensor 
irrigation

Retrofit 25% of existing 

systems without rain sensors

Retrofit 50% of existing 

systems without rain sensors

• Retrofit existing irrigation systems 
in addition to new irrigation 
systems to capture more savings

• Increase penetration in market

• Ensuring compliance with program

• Added enforcement cost to utility to ensure 
compliance with program

3 year program, 
100% completion 
by 2012

3a

3b

4a

4b

UCR06a-Task Force Meeting #2 Appendix (2)
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Cost/benefit estimates of water efficiency programs

–

1.7

3.3

–

0.6

1.9

–

1.2

10.0

–

1.4

12.5

Yield in 
2035 

(MGD)

–

1.7

3.3

–

0.2

0.6

–

2.5

11.3

–

2.4

13.5

Yield in 
2012 

(MGD)

–

$5.1

$10.2

–

$12.4

$34.2

–

$3.7

$40.5

–

$7.4

$69.3

Total 
cost2

($M)

3 year 
implementation 
program

–

~ $1100

~ $1000

0%

5%

15%

No current program (baseline)

Washer rebate program

Increased washer rebates

Residential 
clothes 
washers

Multi-family 
metering

Showerheads 
and faucets

Toilet retrofits

Measure

3 year 
implementation 
program

–

~ $160

~ $170

0%

50%

100%

Current ordinance program (baseline)

Retrofit 50% existing homes

Retrofit 100% existing homes

3 year 
implementation 
program

–

~ $350

~ $250 

15%

25%

100%

Current give-away program (baseline)

Increased incentive rebate program

Direct install program

10%

20%

100%

Penetration 
(%)

–

~ $400

~ $350

Avg 
unit 

cost1

($/MG)

3 year 
implementation 
program

Current rebate program (baseline)

Increased incentive rebate program

Direct install program

TimingMethod of Implementation

1a

1b

1c

2a

Incremental water savings to 
programs in current District Plan

1. Based upon 50 years of lifetime yield for all measures, yield by 2012  2. Total cost in 2010 dollars
Source: Technical Advisory Panel analysis

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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–

3.0

5.9

–

7.2

21.5

–

2.7

5.4

–

0.3

1.8

Yield in 
2035 

(MGD)

3 year 
implementation 
program

–

~ $50

~ $70 

–

$5.1

$10.3

–

5.2

8.1

0%

25%

50%

Current state law (baseline)

Retrofit 25% existing irrigation systems

Retrofit 50% existing irrigation systems

Rain 
sensor 
irrigation

–

4.9

14.6

–

2.7

5.4

–

0.7

2.2

Yield in 
2012 

(MGD)

–

$1.5

$3.0

–

$8.4

$16.8

–

$0.4

$3.0

Total 
cost2

($M)

3 year 
implementation 
program

–

~ $10

~ $10

0%

5%

15%

Current 3 days/week schedule (baseline)

No daytime watering

1 day/week schedule

Water 
restrictions

Cooling 
towers

Spray 
rinse 
valves

Measure

3 year 
implementation 
program

–

~ $170

~ $170 

0%

25%

50%

No current program (baseline)

Cooling tower audits

Cooling tower standards

10%

25%

100%

Penetrati
on (%)

–

~ $120

~ $110

Avg 
unit 
Cost

($/MG)

3 year 
implementation 
program

Current education program (baseline)

Rebate program

Direct install program

TimingMethod of Implementation

Incremental water savings to 
programs in current District Plan

1. Based upon 50 years of lifetime yield for all measures, yield by 2012  2. Total cost in 2010 dollars
Source: Technical Advisory Panel analysis

3a

3b

4a

4b

Cost/benefit estimates of water efficiency programs

Preliminary Estimates
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Detailed cost estimates of water efficiency programs

-

$0.2

$0.4

-

$37.2

$40.9

$19.5

$21.5

-

$47.0

$51.7

-

Customer 
($M)

-

$5.1

$10.2

-

$12.4

$34.2

-

$3.7

$40.5

-

$7.4

$69.3

Utility ($M)

-

$5.0

$13.7

-

$7.4

$20.5

-

$12.4

$34.2

No current program

Washer rebate program

Increased washer rebates

Residential 
clothes 
washers

Multi-family 
metering

Showerheads 
and faucets

Toilet retrofits

Measure

-

$1.0

$2.0

-

$4.1

$8.2

-

$5.1

$10.2

Current ordinance program

Retrofit 50% existing homes

Retrofit 100% existing homes

-

$1.5

$24.7

-

$2.2

$15.8

$16.2

$19.9

$56.7

Current give-away program

Increased incentive rebate program

Direct install program

$22.3

$29.7

$91.6

Utility ($M)

-

$6.5

$43.1

Capital 
cost ($M)

-

$0.9

$26.2

Current rebate program

Increased incentive rebate program

Direct install program

Operating 
cost ($M)Method of Implementation

1a

1b

1c

2a

Total costTotal cost Incremental costIncremental cost

Source: Technical Advisory Panel analysis

Preliminary Estimates
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-

$1.0

$2.1

-

$4.1

$8.2

-

$5.1

$10.3

-

-

-

-

$5.1

$10.3

Current state law (baseline)

Retrofit 25% existing irrigation systems

Retrofit 50% existing irrigation systems

Rain 
sensor 
irrigation

-

-

-

-

$3.4

$6.7

$1.7

$2.0

-

Customer 
($M)

-

$1.5

$3.0

-

$8.4

$16.8

-

$0.4

$3.0

Utility ($M)

-

$1.5

$3.0

-

-

-

-

$1.5

$3.0

Current 3 days/week schedule

No daytime watering

1 day/week schedule

Water 
restrictions

Cooling 
towers

Spray 
rinse 
valves

Measure

-

$3.4

$9.7

-

$5.0

$7.1

-

$8.4

$16.8

No current program

Cooling tower audits

Cooling tower standards

$1.7

$2.0

$4.7

Utility ($M)

-

$0.2

$1.1

Capital 
cost ($M)

-

$0.2

$1.9

Current education program

Rebate program

Direct install program

Operating 
cost ($M)Method of Implementation

Total costTotal cost Incremental costIncremental cost

3a

3b

4a

4b

Source: Technical Advisory Panel analysis

Detailed cost estimates of water efficiency programs

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Toilet retrofits (I)
Method of implementation: increased incentive rebate program

Yield

Cost

Current plan in Metro District: current implementation is 2% per year for 5 years at $50 rebate,

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

Rebate of $75/toilet, increase of $25 (33% increase in rebate amount)

No equipment and installation cost for utility, born by customer

12% admin cost of total cost to utility (8% + 4% contingency)

No enforcement cost

Cost to customer to install toilets

Cost ($M)Cost ($M)

$6.5

-

$0.9

-

$4.7

$7.4

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*53%(residential)*80%(indoor)*20%(toilets)

40% of housing stock contain 5 or 3.5 gpf toilets

Switching to 1.6 gpf toilets provides ~60% reduction

10% increase in adoption rate from current program

ValueValue

58 MGD

40%

60%

10%

1.4 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Toilet retrofits (II)
Method of implementation: direct install program

Yield

Cost

Current plan in Metro District: current implementation is 2% per year for 5 years at $50 rebate,

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No rebate cost provided

Installation cost at $125/install for utility (additional cost of $75/toilet)

25% admin cost of total utility cost (20% + 5% contingency)

No enforcement cost

No customer cost, utility carries all cost of program

Cost ($M)Cost ($M)

-

$43.1

$26.2

-

-

$69.3

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*53%(residential)*80%(indoor)*20%(toilets)

40% of housing stock contain 5 or 3.5 gpf toilets

Switching to 1.6 gpf toilets provides ~60% reduction

90% increase in adoption rate from current program

ValueValue

58 MGD

40%

60%

90%

12.5MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Showerheads and faucets (I)
Method of implementation: increased incentive rebate program

Yield

Cost

Current plan in Metro District: voluntary program at current implementation level of 15% over a 
10-year program period

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

Cost of $20 credit on first month's bill per account

No equipment or installation cost for utility, born by customer

40% admin cost of total utility cost (25%+15% contingency)

No enforcement cost

Cost to customer to retrofit showerheads and faucets

Cost ($M)Cost ($M)

$2.2

-

$1.5

-

$2.0

$3.7

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*53%(residential)*80%(indoor)*41%(showerhead/faucet)

40% of housing stock contain 2 gpm showerhead/faucets

Switching to 1.5 gpm retrofits provides ~25% reduction

10% increase in adoption rate from current program

ValueValue

118 MGD

40%

25%

10%

1.2 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)

387



81144200-01 TF Mtg 2-23 Nov-v22.ppt

Showerheads and faucets (II)
Method of implementation: direct install program

Yield

Cost

Current plan in Metro District: voluntary program at current implementation level of 15% over a 
10-year program period

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No rebate cost provided

Installation at $45/install for utility, plus $20 credit on customer first month bill

50% admin cost of total utility cost

No enforcement cost

No customer cost, utility carries all cost of program

Cost ($M)Cost ($M)

-

$24.7

$15.8

-

-

$40.5

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogicValueValue

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

680MGD*53%(residential)*80%(indoor)*41%(showerhead/faucet)

40% of housing stock contain 2 gpm showerhead/faucets

Switching to 1.5 gpm retrofits provides ~25% reduction

85% increase in adoption rate from current program

118 MGD

40%

25%

85%

10 MGD

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Residential clothes washers (I)
Method of implementation: washer rebate program

Yield

Cost

Current plan in Metro District: no current program

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

Cost of $100 per rebate

No equipment or installation cost for utility, born by customer

40% admin cost of total utility cost (25% + 15% contingency)

No enforcement cost

Total cost of washer at $300 each, additional cost to customer = $200 each

Cost ($M)Cost ($M)

$7.4

-

$5.0

-

$37.2

$12.4

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*53%(residential)*80%(indoor)*18%(laundry)

60% of housing stock contains high usage washers

Switching to efficient washers provides ~40% reduction

5% increase in adoption rate from current program

ValueValue

52 MGD

60%

40%

5%

0.6 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Residential clothes washers (II)
Method of implementation: increased washer rebate program

Yield

Cost

Current plan in Metro District: no current program

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

Cost of $200 per rebate

No equipment or installation cost for utility, born by customer

40% admin cost of total utility cost (25% + 15% contingency)

No enforcement cost

Total cost of washer at $300 each, additional cost to customer = $100 each

Cost ($M)Cost ($M)

$20.5

-

$13.7

-

$40.9

$34.2

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*53%(residential)*80%(indoor)*18%(laundry)

60% of housing stock contains high usage washers

Switching to efficient washers provides ~40% reduction

15% increase in adoption rate from current program

ValueValue

52 MGD

60%

40%

15%

1.9 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Multi-family sub-metering (I)
Method of implementation: retrofit 50% of remaining non-submetered homes

Yield

Cost

Current plan in Metro District: current program is local ordinance to install sub-meters in all 
new multi-family buildings

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No cost of rebate

Retrofit cost of $50,000 per complex (with replacement every 15 years)

20% admin cost of total utility cost (15% + 5% contingency)

No enforcement cost

Customer cost of $2,500 per complex

Cost ($M)Cost ($M)

-

$4.1

$1.0

-

$0.2

$5.1

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*13%(multi-family)

25% of buildings not sub-metered

Switching to submetering provides ~15% reduction

50% increase in adoption rate from current program

ValueValue

88 MGD

25%

15%

50%

1.7 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Multi-family sub-metering (II)
Method of implementation: retrofit 100% of remaining non-submetered homes

Yield

Cost

Current plan in Metro District: current program is local ordinance to install sub-meters in all 
new multi-family buildings

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No cost of rebate

Retrofit cost of $50,000 per complex (with replacement every 15 years)

20% admin cost of total utility cost (15% + 5% contingency)

No enforcement cost

Customer cost of $2,500 per complex

Cost ($M)Cost ($M)

-

$8.2

$2.0

-

$0.4

$10.2

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*13%(multi-family)

25% of buildings not sub-metered

Switching to submetering provides ~15% reduction

100% increase in adoption rate from current program

ValueValue

88 MGD

25%

15%

100%

3.3 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Spray rinse valves (I)
Method of implementation: increased incentive rebate program

Yield

Cost

Current plan in Metro District: current education program only, with an implementation level of 
~10% over a 10-year program

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

Rebate of $50/valve

No equipment and installation cost for utility, born by customer

40% admin cost of total cost to utility

No enforcement cost

Cost to customer to install spray rinse valves

Cost ($M)Cost ($M)

$0.2

-

$0.2

-

$0.3

$0.4

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*25%(commercial)*80%(indoor)*10% (rinsing usage)

40% of commercial kitchens/restaurants eligible

Switching to pre-rinse spray valves provides ~35% reduction

15% increase in adoption rate from current program

ValueValue

14 MGD

40%

35%

15%

0.3 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Spray rinse valves (II)
Method of implementation: direct install program

Yield

Cost

Current plan in Metro District: current education program only, with an implementation level of 
~10% over a 10-year program

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No rebate cost provided

Installation cost at $200/install for utility

50% admin cost of total utility cost

No enforcement cost

No customer cost, utility carries all cost of program

Cost ($M)Cost ($M)

-

$1.1

$1.9

-

-

$3.0

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*25%(commercial)*80% (indoor)*10%(rinsing usage)

40% of commercial kitchens/restaurants eligible

Switching to pre-rinse spray valves provides ~35% reduction

90% increase in adoption rate from current program

ValueValue

14 MGD

40%

35%

90%

1.8 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Cooling towers (I)
Method of implementation: cooling tower audits program

Yield

Cost

Current plan in Metro District: no current program in place

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No rebate cost provided

Installation cost for utility

Cost for increased monitoring and auditing of cooling towers

No enforcement cost

Customer cost to improve cooling process with higher cycles of concentration

Cost ($M)Cost ($M)

-

$5.0

$3.4

-

$3.4

$8.4

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*25%(commercial)*20%(cooling towers)

80% of cooling towers are eligible

Increase from 2 to 5 cycles of concentration gives ~40% reduction

25% increase in adoption rate from current program

ValueValue

34 MGD

80%

40%

25%

2.7 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Cooling towers (II)
Method of implementation: cooling tower standards program

Yield

Cost

Current plan in Metro District: no current program in place

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No rebate cost provided

Installation cost for utility

No marketing/admin cost

Cost of increased monitoring and enforcement to ensure standards

Customer cost to improve cooling process with higher cycles of concentration

Cost ($M)Cost ($M)

-

$7.1

-

$9.7

$6.7

$16.8

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*25%(commercial)*20%(cooling towers)

80% of cooling towers are eligible

Increase from 2 to 4 cycles of concentration gives ~40% reduction

50% increase in adoption rate from current program

ValueValue

34 MGD

80%

40%

50%

5.4 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Watering restrictions (I)
Method of implementation: no daytime watering

Yield

Cost

Current plan in Metro District: current outdoor water use schedule since 2003 restricts watering
to 3 days / week for all residential/commercial users

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No rebate cost

No equipment or installation cost

No marketing/admin cost

Enforcement cost of $100k per provider for the top 15 providers

No customer cost

Cost ($M)Cost ($M)

-

-

-

$1.5

-

$1.5

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

1100MGD*[(53%(res.)*20%(outdoor)+25%(com.)*10%(outdoor)]

100% of outdoor water usage potentially addressable

Watering restriction able to provide ~5% reduction

100% adoption rate from current program

ValueValue

143 MGD

100%

5%

100%

7.2 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Watering restrictions (II)
Method of implementation: 1 day/week watering schedule

Yield

Cost

Current plan in Metro District: current outdoor water use schedule since 2003 restricts watering
to 3 days / week for all residential/commercial users

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No rebate cost

No equipment or installation cost

No marketing/admin cost

Enforcement cost of $200k per provider for the top 15 providers

No customer cost

Cost ($M)Cost ($M)

-

-

-

$3.0

-

$3.0

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

1100MGD*[(53%(res.)*20%(outdoor)+25%(com.)*10%(outdoor)]

100% of outdoor water usage potentially addressable

Watering restriction able to provide ~15% reduction

100% adoption rate from current program

ValueValue

143 MGD

100%

15%

100%

21.5MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Rain sensor irrigation (I)
Method of implementation: retrofit 25% of existing irrigation systems

Yield

Cost

Current plan in Metro District: current program is state law requiring rain shut-off sensors 
installed on all new irrigation systems for residential/commercial

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No cost of rebate

Retrofit cost of $100 per irrigation system

20% admin cost of total utility cost (15% + 5% contingency)

No enforcement cost

No customer cost

Cost ($M)Cost ($M)

-

$4.1

$1.0

-

-

$5.1

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*[(53%(res.)*20%(outdoor)+25%(com.)*10%(outdoor)]

90% of irrigation systems do not yet have rain sensors

Installing rain sensor irrigation systems provides ~15% reduction

25% increase in adoption rate from current program

ValueValue

88 MGD

90%

15%

25%

3.0 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Rain sensor irrigation (II)
Method of implementation: retrofit 50% of existing irrigation systems

Yield

Cost

Current plan in Metro District: current program is state law requiring rain shut-off sensors 
installed on all new irrigation systems for residential/commercial

Cost categoryCost category

Rebate/incentives

Equipm't/installation

Marketing /admin

Enforcement

Cost to customer

Total cost to utility:

LogicLogic

No cost of rebate

Retrofit cost of $100 per irrigation system

20% admin cost of total utility cost (15% + 5% contingency)

No enforcement cost

No customer cost

Cost ($M)Cost ($M)

-

$8.2

$2.1

-

-

$10.3

AssumptionAssumption

Usage in consumption category

% addressable of total usage

% savings from conservation program

% targeted (incremental adoption rate)

= Water savings (MGD)

LogicLogic

680MGD*[(53%(res.)*20%(outdoor)+25%(com.)*10%(outdoor)]

90% of irrigation systems do not yet have rain sensors

Installing rain sensor irrigation systems provides ~15% reduction

50% increase in adoption rate from current program

ValueValue

88 MGD

90%

15%

50%

5.9 MGD

No

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity

Cost-effective measures with little negative 
societal/environmental impact

ReasonsStakeholder 
sensitivity

U
til

ity

Preliminary Estimates
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Overview of key options: Conserve

Conserve

• Conservation efficiency programs (eg, fixture retrofits)

• Reuse

• Pricing

• Loss Reduction

UCR06a-Task Force Meeting #2 Appendix (2)
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Water reuse options considered (I) 

Description of solution Rationale Key challenges
Timing
(years)

Expand current indirect 
potable reuse, which is 
recapturing treated wastewater 
discharges downstream from 
original point of discharge to 
replenish drinking water 
supplies– then pumping water 
to upstream communities 
critically impacted by ruling

• Already practiced on the 
Chattahoochee, but can be 
maximized in this need-based 
solution to directly address 
the gap in critically impacted 
counties

• No negative impact on 
downstream users who use 
indirect potable reuse

• Regional cooperation and 
financing

• Hall and Forsyth Counties may 
need to find alternate solutions 
since this option is much more 
costly for those two counties 

• Public education and acceptance
• Assessing any impacts on water 

quality / temperature

~4-5

Treat wastewater to extremely 
high standards, then bring it 
directly back to the drinking 
water supply system without 
any dilution with nature

• Reduces surface water 
demands

• No negative impact on 
downstream users who use 
indirect potable reuse

• Avoid pumping and piping 
costs associated with indirect 
reuse (ie, don't have to build 
additional conveyance 
network and pumping 
infrastructure)

• No precedent – currently not 
practiced in the US

• There is no regulatory framework 
in place such as agreed upon 
treatment standards to 
implement option

• Public perception and 
acceptance is questionable-
would require very high treatment 
standards

~3-4

Indirect
potable
reuse

Direct
potable
reuse

1

2

Source: Technical Advisory Panel analysis;

UCR06a-Task Force Meeting #2 Appendix (2)
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Water reuse options considered (II)

Description of solution Rationale Key challenges
Timing
(years)

Use high quality treated 
wastewater for non-potable 
uses such as irrigation of golf 
courses, parks

Use secondary-quality treated 
wastewater for use in cooling 
plant processes

• Reduces use of 
potable water for 
non-potable purposes

• Disruption caused by a dual 
distribution system construction in 
developed areas may be 
unacceptable

• Limited number of potential large 
users (of cooling plant water) and 
very uncertain demand which limits 
potential yield

~3-7

Localized purple pipes to 
directly reuse grey water 
(non-toilet household water 
such as shower and sink 
water) for non-potable reuse 
such as toilets

• Reuse of grey water 
for toilets can reduce 
demand on potable 
water

• Some plumbing codes may not allow 
purple pipes to be installed in homes

• Potential health risk (ie. cross 
connections)

• Poor maintenance by home owners 
and lack of public oversight could 
result in water quality issues and 
concerns

Localized 
implementation 
at 10% of 
households/ 
year

Non-
potable
reuse

Grey water
reuse

3

4

Source: Technical Advisory Panel analysis;
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Detailed cost estimates for water reuse options 

$6,800

$400

-

$2,200

$1,1001

$9501

O&M
cost
($M)

-

-

-

$4,700

$12501

$9001

Water 
treatment 

($M)

-

-

-

$71

$71

$71

Storage 
space 
($M)

$6,800-$3,300$3,300-Retrofit on existing 
homes

$400

$1

$2,400

$1,500

$1,150

Total 
($M)

-

$1

$200

$400

$200

Pumping 
cost
($M)

-

-

$14

$33

$24

Infra-
structure 

($M)

$14,400

$111

$810

$1,370

$1,000

Pump & 
pipe 
($M)

$14,400

$111

$5,600

$2,800

$2,000

Total 
($M)

Irrigation of all 
outdoor usage

For golf courses, 
parks only

Direct potable 
reuse

6-county solution

4-county solution 
(excl Hall, Forsyth)

Option

Capital CostCapital Cost Operating CostOperating Cost

1.  Includes estimate of additional treatment cost above and beyond EPD requirements based on feedback from water providers
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
Source: Technical Advisory Panel analysis;

Indirect
potable
reuse

Non-potable
reuse

(irrigation)

Direct
potable
reuse

Grey water
reuse

1

2

3

4

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Assessment of implementation ease for water re-use 
options

No

No

No

No

Legal uncertainty?

1NoYes

2YesNo

Yes

Yes

Requires permitting?

1

5

Stakeholder sensitivity?1

No

No

Requires legislation?

Indirect
potable
reuse

Non-potable
reuse

Direct
potable
reuse

Grey water
reuse

1

2

3

4

1. 1 = "highly contentious" to 5 = "no significant sensitivities noted"
Source: Technical Advisory Panel analysis;

UCR06a-Task Force Meeting #2 Appendix (2)
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Indirect potable reuse: infrastructure requirement

Fulton

Forsyth

Fulton Camp Creek WRF

New Forsyth/Cumming
Lake Lanier WWTP

Bethelview Road WRF

Flowery Branch WPCP

Water treatment plants
Wastewater treatment plants

Storage locations

Buford Storage

Hall

Gainesville Linwood WRF

Gainesville Flat Creek WRF

Cobb

DeKalb
Atlanta Utoy Creek WRC

Cobb RL Sutton WRF

Cobb South Cobb WRF

Gwinnett Jackson
Creek WRF

Cobb Noonday
Creek WRF

Atlanta South
River WRC DeKalb

Polebridge WPCP

Fulton Big
Creek WRF

Cobb Northwest
Cobb WRF

Atlanta RM Clayton WRC

Snapfinger 
WPCP

Reuse water withdrawals
Cedar
Grove

Bellwood Quarry

DeKalb Scott
Candler WTP

Gwinnett Crooked
Creek WRF

Fulton Johns
Creek WRF

New Southeast Forsyth
WRF/Forsyth Reuse

F Wayne 
Hill WRC

Gwinnett
Yellow
River WRF

21 m
ile

s

13
 m

ile
s

21 m
ile

s

24
 m

ile
s

17
 m

ile
s

Gwinnett

54
 m

il
es

Lake Jackson

GA 20

McGinnis
Ferry

Pipelines

Source: Technical Advisory Panel analysis

Infrastructure requirement in the 
6 critically affected counties:
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Estimates of indirect potable reuse cost/benefit by region 

RegionRegion

Hall County and Forsyth 
County

Gwinnett, DeKalb, Fulton 
and Cobb County

Total of all 6 counties

Average yield 
(MGD)

Average yield 
(MGD)

47

205

252

Cost
($/MG)
Cost

($/MG)

1,118

~860

~9502

Total cost1

($B)
Total cost1

($B)

0.9

3.2

4.32

1. Total cost in 2010 dollars  2. Includes estimate of additional treatment cost above and beyond EPD requirements based on feedback from water professionals
Source: Technical Advisory Panel analysis

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Non-potable reuse: top 10 irrigation users

1. Peak demand is seasonal high months of June to August
Source: Technical Advisory Panel analysis;

Top 10 irrigation users (golf course and parklands) in 6 county system

CountyCounty

Gwinnett

Forsyth

Hall

Fulton

Total

Pipelines
(size in inches)

Pipelines
(size in inches)

10 miles (18")

24 miles (18")

3 miles (12")

5 miles (18")

7 miles (18")

Capital cost ($M)Capital cost ($M)

$24.5

$63.5

$12

$17

$117M

Peak reuse demand1Peak reuse demand1

2 MGD

3 MGD

2 MGD

2 MGD

9 MGD

Equivalent to $111M in 
2010 dollars (PV terms)

Equivalent to 3 AAD-MGD 
(use peaking factor of 3 

for irrigation use)

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Non-potable reuse: infrastructure requirement

1

2

3

4

5

6

7

8

9

10

Water Reclamation Plants

1 F Wayne Hill WRC        
2 Cauley Creek WRF
3 Fowler WRF
4 Cumming WRF
5 Dick Creek WRF
6 Windermere WRF
7 Hamptons WRF
8 Flowery Branch WRF
9 Laurel Springs WRF
10 Skake Rag WRF (planning stage)

Existing Reuse Mains

Possible Reuse Mains

85

985

400

8
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Overview of key options: Conserve

Conserve

• Conservation efficiency programs (eg, fixture retrofits)

• Reuse

• Pricing

• Loss Reduction

UCR06a-Task Force Meeting #2 Appendix (2)
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Pricing option considered

Option Description Rationale Key Challenges
Timing 
(years)

Residential 
conservation 
pricing

Institute steeper residential 
increasing block rate 
structures by increasing 
marginal prices at high 
consumption levels, with the 
intent of reducing outdoor 
water use.

• Shifts financial burden from 
essential uses towards non-
essential uses, promoting 
conservation while keeping 
minimum level of services 
affordable

• Economically efficient approach 
relative to non-pricing measures

• Readily enforceable—minimal 
enforcement costs

• Less effective for wealthy 
communities, as compared 
with non-pricing measures

• Less effective where non-
essential demand and/or 
seasonal peaking are lower

• Utility revenue stream will be 
more unstable, varying with 
seasonal demand

• Impacts urban agriculture 
industry viability

1–3

Source: Technical Advisor Panel

UCR06a-Task Force Meeting #2 Appendix (2)
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Six criteria used to rank utility conservation potential 
Utilities ranked from 1 (high) to 3 (low) on each criterion; weighted average for overall ranking

19Utilities with greater peaking ratio (ratio of summer use to winter use) have 
greater conservation potential

Demand seasonality

2Communities with higher income have lower conservation potentialMedian household income

2Communities with lower poverty have lower conservation potentialPoverty level

Preferred rank order:
• Increasing block > seasonal rates > uniform rates > decreasing rates

Utilities that provide smaller financial incentives for reduction in use have 
greater conservation potential. Usage reduction scenarios:

• 60% reduction (15,000 to 6,000 GPM, combined rate structures)
• 100% reduction (10,000 to 0 GPM, irrigation rate structures)

Indicators evaluated:
• % change in total bill
• Absolute ($) change in total bill

Utilities with lower marginal prices have greater conservation potential
• MP at 14,000 GPM for combined (indoor/outdoor) rate structures
• MP at 10,000 GPM for irrigation rate structures

Logic

11Rate structure type

21
21

Financial incentive for 
demand reduction

24Marginal price of water

Weight 
(%)Criteria

Source: Technical Advisor Panel analysis and experience

1

2

3

4

5

6

Ranking used to categorize utilities into three groups 
based on relative capacity to improve pricing signals

Preliminary Estimates
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Utilities categorized into three groups based on relative 
capacity to improve pricing signals 

1. Pertains to combined water and sewer rate structures 2. Total bill savings for 33% reduction in consumption (15K to 10K GPM)

Comparison of key rate structure characteristics across groupsComparison of key rate structure characteristics across groups

10.50
11.64

23.38

1.90

5.50

9.20

0

5

10

15

20

25

High Potential Mid Potential Low Potential

Average Marginal Price 
@ 14K1 GPM ($)

87.71
99.08

210.44

16.60

41.50

82.16

0

50

100

150

200

250

High Potential Mid Potential Low Potential

Average reduction in 
total bill2 ($)

Pop Served 
(Millions)

0.4 3.4 1.1 0.4 3.4 1.1

Significant variability in absolute marginal price
levels for outdoor consumption

Significant variability in rate structure steepness
across utilities

# Utilities21 21 21 21 21 21Min

Max

(Atlanta)
(Atlanta)

Outdoor water reduction scenario: 
Household drops total consumption 
33%, from 15K to 10K GPM

Preliminary Estimates
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Approach to estimate residential outdoor water savings 
through pricing

Consumption by 
group

Residential outdoor 
consumption
~86 MGD1

Addressable 
consumption (MGD)

Weighted average 
increase in marginal 
price at 14K GPM

-0.2 to -0.42Price elasticity of 
outdoor demand

Incremental savings 
(MGD)

RationaleRationale

• Utility categorization based 
on relative capacity to 
improve conservation 
pricing signal

• 50% of total outdoor 
consumption assumed to 
be discretionary (above 
14K GPM)

• Varies by utility - derived 
from utility categorization3. 
Rates steepened while 
limiting degree of change

~4

~69%

0.5 – 1.0

High potential
~8 MGD

Low potential
~20 MGD

~10

~6%

0.1 – 0.2

Mid potential
~58 MGD

~29

~52%

3 – 6

4 – 7 MGD

1. Estimated using per capita outdoor water consumption from Metro water plan (May 2009), Table 3-2 and data on population served by each utility from GEFA/UNC Rate Survey (May 2009)
2. Water and Wastewater pricing, EPA 832-F-03-027; Olmstead et al, Comparing price and non-price approaches to urban water conservation; Metro plan assumptions; TAP estimates
3. Assumes Marg. Price (MP) of utilities at 14K GPM would reach the avg. of their peers in the next category. MP for low pot. utilities assumed to reach 75th percentile within the category
Note: Numbers may not add up due to rounding errors; GPM – Gallons Per Month; Source: Technical Advisor Panel Analysis

Preliminary Estimates
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Degree of marginal price increase for each utility based on 
categorization

1. 75th percentile of all prices in the low potential category 2. Marginal price increase for high potential group varies from 0 – 370%, with a weighted average of 69% 3. Marginal price increase
for mid potential group varies from 15 – 145%, with a weighted average of 52% 4. Marginal price increase for low potential group varies from 0 – 50%, with a weighted average of 6%
Source: Technical Advisor Panel

10.50
11.64

23.38

5.73

8.98

13.45

1.90

5.50

9.20

0

5

10

15

20

25

High Potential Mid Potential Low Potential

Marginal Price 
@ 14K GPM ($)

Price benchmark 
for low potential 

utilities

Price benchmark 
for high potential 

utilities

Price benchmark 
for mid potential 

utilities

13.751

~69 %2

~52 %3

~6 %4

(Atlanta)

Premise: Steepen rates while limiting degree of change

Min

Avg

Max

Backup Preliminary Estimates
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Pricing: general recommendations

Increase marginal prices of residential outdoor water by raising rates of utilities with high 
conservation potential to be more in line with their higher priced peers in the District

– Performance Indicator: Marginal price at 14,000 gallons per month

– Timeframe: 1 - 3 years

Improve customer awareness through effective billing practices

– Communicate historical water use and marginal rates on monthly customer bill

– Bill at least on a monthly basis to send more immediate price signals

– Use utility billing data to target communication to irrigators

Adopt billing best-practices

– Distinguish between different customer classes within your billing system

– Require separate irrigation meters for all in-ground irrigation systems

– Sub-meter multi –family residential and non-residential customers

– Institute a program for customers who cannot afford bills (address affordability issues)

1

2

3

Source: Technical Advisor Panel
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Overview of key options: Conserve

Conserve

• Conservation efficiency programs (eg, fixture retrofits)

• Reuse

• Pricing

• Loss Reduction
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Loss reduction options considered (I)

Leak
abatement

Pipeline
replacement

Source: Technical Advisory Panel analysis;

1

2

Description of solution Rationale Key challenges Timing

Expedited leak abatement program compared to 
current plan, targeting lower loss rate goal

1. Leak detection component to detect and 
repair active leaks in water pipelines

2. Valve exercising component to make sure 
valves are functioning properly, as they are 
used to isolate pipeline breaks and prevent 
water flow through those breaks

3. Pressure management component to use 
pressure sustaining valves to reduce water 
line breaks by reducing pressure of water 
during low usage periods 
(ie. at night when most water 
breaks occur)

Targeted and cost 
effective solutions
to actively reduce 
water loss through 
leaks and breaks 
as they are 
occurring in the 
system

• Need regulatory 
framework to ensure all 
utilities conduct water 
audits to AWWA/IWA
standards and have 
robust leak abatement 
program

• Need accurate utility-
level data for tailored 
loss reduction program 
and goals vs. arbitrary 
benchmarks

• Funding for programs

Savings to 
begin 
immediately

Ongoing capital program for water distribution 
pipeline repair and replacement to rehabilitate 
old pipes

Ongoing repair and 
replacement 
program can 
prevent future 
leaks, resulting in 
less investment on 
leak detection 
programs

• High cost of pipeline 
replacement program

Savings to 
begin 
immediately
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Assessment of implementation ease for loss reduction 
options

No

No

Legal uncertainty?

No

No

Requires permitting?

5

5

Stakeholder sensitivity?1

No

No

Requires legislation?

1. 1 = "highly contentious" to 5 = "no significant sensitivities noted"
Source: Technical Advisory Panel analysis;

Leak
abatement

Pipeline
replacement

1

2
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Loss reduction actions required 

Every water system should conduct water loss assessments to IWA/AWWA standards
• Audits would improve consistency of non-revenue loss data and terminology, and enable better 

comparison of this benchmark across utilities and over time to assess progress
• The utilization of standardized audits can be phased in with larger utilities complying within 3 years

Every water system should develop a 'real' water loss reduction program
• Program can include utilization of portable and permanent leak detection devices, valve exercising, 

pressure management, and pipeline replacement

Every water system should also develop a lost revenue recovery program
• Program can include metering techniques (meter testing and replacement)
• Utility should commit personnel to maintain meter system to accurately capture real vs. apparent losses 

A technical assistance program should be developed to provide guidance to water utilities for leak 
abatement programs

• Technical guidance should be developed and utilities given time to create and implement a program 
based on utility size or service population

A funding program should be developed to provide financial assistance for capital-intensive projects
• Require GEFA to prioritize use of Clean Water and Drinking Water State Revolving Funds for projects 

that reduce water loss

Source: Technical Advisory Panel analysis;
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Cost curve for loss reduction is non-linear
Loss reduction avg cost of ~$5,000/MG at loss rate of 13%, but only ~$2,500/MG at rate of 15%

Cost of water loss reduction in $/MG 
across initial water loss rates

Source: Metro North Georgia District Water Plan (May 2009) data provided by ARC, 

(11% 10.5% reduction of 0.5%)

(13% 11.5% reduction of 1.5%)

(20% 15% 
reduction of 5%)

(32% 21% 
reduction of 11%)

5 10 15 20 25 30 35

Initial water loss rate (%)

0

2,500

25,000

5,000

7,500

Average cost of 50% 
reduction from initial 

loss rate to 10% target 
($/MG)
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Detailed cost estimates for leak abatement programs:
leak detection and valve exercising

Leak detectionLeak detection Pressure managementPressure management

Water savings in 2035: 20 MGD

Cost efficiency: ~ $1,400/MG

Water savings in 2035: 7 MGD

Cost efficiency: ~ $2,100/MG

Average water savings: 27 MGD

Cost efficiency: ~ $1,200/MG

$130,018,169PV of total cost:

per year$7,466,667Man-hours per year
hours/year2,000Hours per year
$/hour$35Estimate cost per person

Persons107Estimate of persons to 
perform leak detection

Persons0.003# of crew persons per mile

miles36,000Miles of water main
meters2,000,000# of meters
persons3Population per metered unit
persons6,000,000Population

$97,513,627PV of total cost

per year$5,600,000Man-hours per year
hours/year2,000Hours per year
$/hour$35Estimate cost per person

Persons80Estimate of persons to perform 
valve exercising

Persons0.002# of crew persons per mile

miles36,000Miles of water main
meters2,000,000# of meters
persons3Population per metered unit
persons6,000,000Population

Valve exercisingValve exercising

$34,473,553PV of total cost

$17,413,148PV of service/maintenance cost
per year$1,000,000Service cost for PSVs

$17,060,406PV of installing PSVs over 10-
year period

$20,000,000Total cost of PSV
per valve$50,000Unit cost of PSV

valves400# of PSVs
HH/PSV5,000HHs/pressure sustaining valve
household2,000,000# households
persons6,000,000Population

Water savings in 2035: 14 MGD

Cost efficiency: ~ $374/MG

Note: Individual program savings not additive
Source: Technical Advisory Panel analysis;

Preliminary Estimates
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Detailed cost estimates for pipeline replacement

$/MG$51,341Averaged over 25 years

Cost/water savings Ratio

$$1,184,094,043PV of Annual Rehabilitation Costs

$$68,000,000Rehabilitation Costs per year 

%2%Rehabilitation Costs per year as %

$$3,400,000,000Estimated Value of Transmission Mains

$/Mile$1,500,000Estimated Value of Transmission Mains/Mile

Miles2,267Total Miles of Transmission Mains

MGD680Annual Water Use

Miles/MGD3Miles of Transmission Mains/mg

Estimate of Large Transmission Mains

Estimate of cost

MGD2.5Average Savings over 25 years (0 at begin, 5 at 2035)

MGD5Average Savings at 25 years 

MGD3.4Water Savings

%0.5%% Water Savings

MGD680Current Daily Use

UnitsValueEstimate of water savings

Source: Technical Advisory Panel analysis;

Use upper bound 
of $3,000,000/mile

Preliminary Estimates
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Overview of key options: Capture

Capture

• Reservoirs and quarries

• Groundwater and ASR

• Desalination

• Water quality / treatment
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Four primary filters used to identify reservoir sites for 
detailed cost/ benefit analysis

Potential reservoir options

• Proximity to shortfall area
• Within 15 county Metro North GA Water Planning District, or
• Within a county bordering the district

• Yield
• Estimated to provide at least 20 MGD incremental yield
• Cost effectiveness proxy + analytical resource prioritization

• Timing (speed to impact)
• Existing reservoir that could be expanded (generally quicker)
• Potential new reservoirs in permitting / consideration phase

• Environmental impact
• Expansions generally lower impact than new builds

1

2

3

4

Resulting 
consideration set 
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Specific "instream flow" policy dictates amount of water 
available to withdraw from streams

Annual 7Q10Annual 7Q10

• Lowest  average flow 
expected to occur for 7 
consecutive days once 
every 10 years

Monthly 7Q10Monthly 7Q10

• Same as Annual 7Q10, but 
calculated for each month

• More water left instream 
during wet season

30% AAF30% AAF

• 30% of stream's annual 
average flow

• Similar in magnitude to 
Monthly 7Q10

Concept
Water withdrawers must leave some amount of water in streams to avoid 
harming aquatic life

Issue
How much water must be left in stream, and therefore how much is available 
for water users to withdraw?

Options Varying opinions, but three statistically calculated values normally referenced...

Instream water 
requirement

Water available 
for withdrawal

Actual values highly site-specific, but generally...

Most Less Least

Alternatively, a site-specific study can be completed to 
determine minimum flow requirements
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Reservoirs: assumptions

For existing reservoirs that do not currently incorporate pumped storage, evaluate 
increased yield achieved by adding capability where feasible

For reservoirs in permitting/planning, evaluate incremental yield achieved by building 
higher dam or using lower instream flow requirement

All yields estimated via sophisticated modeling software, based on "usable storage" 
levels, and minimum instream flow as indicated per option

Wherever applicable, cost of conveyance from reservoir to a new distribution 
network was estimated using standardized, across-team assumptions

Costs include 30% contingency factor for dam structures

No cost included for potential water quality compatibility concerns with distribution 
system interconnections

Yield

Costs

UCR06a-Task Force Meeting #2 Appendix (2)

427



121144200-01 TF Mtg 2-23 Nov-v22.ppt

Reservoir options considered (I)

Option Description Rationale Key challenges
Timing 
(years)

Big Haynes 
Creek Reservoir

Add pumped storage from 
Yellow River (when surplus 
available in this larger nearby 
river, pump into reservoir for 
storage rather than allowing it 
to flow downstream unused); 
Rockdale county water 
treatment plant (WTP) treat 
and sell extra yield to Gwinnett

Not an interbasin transfer (IBT), 
not a long distance movement 
of water, not an interstate basin, 
significant new yield, increased 
water reuse, existing purchase 
connection between counties

Public acceptance of indirect 
wastewater reuse

8-12

Dog River 
Reservoir

Raise dam height, add 
pumped storage from 
Chattahoochee River; Douglas 
county WTP treat and sell 
extra yield to Cobb County

Not an IBT, not a long distance 
movement of water, reasonable 
new yield, increased water 
reuse, existing purchase 
connection between counties

Corps of Engineers (COE) permit 
for reservoir expansion, Public 
acceptance of indirect reuse of 
wastewater, interstate stream

8-12

Tussahaw
Creek Reservoir

Add pumped storage from 
Jackson Lake (at Newton/ 
Butts/ Jasper lines); Henry Co 
treat and sell extra yield to 
DeKalb County

Not an IBT, not an interstate 
stream, existing purchase 
connection between counties

Limited new yield, long distance 
movement of water, new use of 
Lake Jackson (Federal Energy 
Regulatory Commission (FERC) 
and Georgia Power approval)

8-12

Etowah River 
Dam 1 NRCS
Reservoir

Raise dam height, convert 
from flood control to water 
supply, pump yield to Forsyth 
County WTP

Existing reservoir, not an IBT COE permit for new water supply 
reservoir, interstate stream, limited 
yield

8-12

E
xp

an
d

1

2

3

4

Source: Technical Advisory Panel
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Reservoir options considered (II)

Option Description Rationale Key challenges
Timing 
(years)

Newton County 
Bear Creek 
Reservoir

Build reservoir, add pumped 
storage from Jackson Lake, 
Newton Co sell 20 MGD from 
Cornish Creek to Gwinnett

Not an IBT, not an interstate 
stream

Limited new yield, long distance, 
new use of Lake Jackson (FERC 
and Georgia Power approval, COE 
permit for new reservoir

8-12

Hard Labor 
Creek 
Reservoir

Build reservoir, pumped 
storage from Apalachee, new 
WTP, pipeline to Gwinnett, sell 
excess water to Gwinnett

Reservoir permitted, dam 
designed, not an IBT, 
significant new yield, strong 
local support

Long distance movement of water 8-12

South Fulton 
Bear Creek 
Reservoir

Build reservoir, pumped 
storage from Chattahoochee, 
new WTP, pipeline to Atlanta, 
sell excess water to South 
Fulton and City of Atlanta

Not an IBT, significant new 
yield, local government support, 
increase water reuse, existing 
purchase connection between 
counties

Public acceptance of indirect 
wastewater reuse, interstate 
stream, COE permit for new 
reservoir, City of Atlanta opposition

8-12

Hall County 
Glades 
Reservoir

Build reservoir, pumped 
storage from Chattahoochee, 
new WTP, half yield to 
Gainesville, half to Gwinnett

No new IBT, very significant 
yield, local support, land owned 
by local government, located to 
serve several governments

COE permit for reservoir, interstate 
basin, long distance movement of 
water 

8-12

Paulding 
County 
Richland Creek 
Reservoir (#1)

Build reservoir, pumped 
storage from Etowah, pipe to 
Paulding Co WTP

Significant new yield, reservoir 
land purchased, strong local 
government support

COE permit for reservoir, potential 
IBT, interstate basin

10-12

Paulding 
County 
Richland Creek 
Reservoir (#2)

Build larger reservoir, pumped 
storage from Etowah, new 
WTP, sell excess yield to Cobb 
and/or Bartow counties

Very significant new yield COE permit for new reservoir, 
potential IBT, interstate basin

10-12

B
u

ild

5

6

8

9

7

10

Source: Technical Advisory Panel
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Reservoir options considered (III)

Option Description Rationale Key challenges
Timing 
(years)

New reservoir 
NW of Forsyth

Build reservoir to supply 
Forsyth County, pumping raw 
water to the Forsyth WTP

Very significant new yield, no 
IBT

COE permit for new reservoir, 
interstate stream, EPD approval of 
instream flow 

8-12

New reservoir E 
of Gwinnett

Build reservoir with pumped 
storage east of Gwinnett 
County, pumping raw water to 
Gwinnett WTP

Significant new yield Potential IBT, potential interstate 
stream, long distance movement of 
water, COE permit for new reservoir, 
EPD approval of instream flow 

8-12

Dredge Bull 
Sluice Lake 
(behind Morgan 
Falls dam)

Dredge Bull Sluice Lake 
(behind Morgan Falls Dam) to 
create additional storage and 
provide incremental yield to 
existing water treatment plants

Increase capacity of Bull 
Sluice Lake; some additional 
yield for Cobb County, City of 
Atlanta

Limited new yield, environmental 
permitting; access to land (purchase 
or lease) for dewatering/loading; local 
resident impacts (heavy truck traffic, 
noise); damage to public roads, 
wildlife impacts; 2.75 years of field 
operations; significant permitting time

8-12

Convert 'small' 
quarry (~3 BG) 
to water storage 

Add pumped storage from any 
sizeable stream, pump raw 
water to an existing WTP

No reservoir needed, may 
help augment localized 
storage needs 

Limited new yield, few inactive 
quarries available in proximity to area 
of shortfall

8-12

Convert 'large' 
quarry (~15 BG) 
to water storage

Add pumped storage from any 
sizeable stream within 10 
miles, pump raw water 10 miles 
to an existing WTP

No reservoir needed, 
significant new yield

Long distance movement of water, 
only one 'large' quarry in area and it 
is still active, significant acquisition 
cost likely

8-12

B
u

ild
Q

u
ar

ri
es

D
re

d
g

e

11

12

14

13

15

Source: Technical Advisory Panel
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Reservoir options submitted by Task Force

Impounding a major stream not likely to be permitted
Costs higher (longer transport), yields lower (in-stream 
vs. off-stream pump storage from same source) than Hall 
County Glades Reservoir

TBD
(max <99)

Build Habersham Reservoir
Habersham 

EMC

Included in detailed analysis set24Expand Etowah River #1

2

10

11

Yield 
(MGD)

Expand Talking Rock 
Creek #13

Expand Ellijay River #1

Expand Raccoon Creek #8

Option

No direct impact to affected counties w/o adding high 
transport costs

No direct impact to affected counties w/o adding high 
transport costs

Similar location/costs, lower yield than Richland Creek 
options
Could it be implemented more quickly?

GSWCC

Comparison to options
considered by TAP teamSource

Source: "Inventory and Assessment of USDA/Soil and Water Conservation District Watershed Dams" (Mar 16, 2009); email communications from GSWCC and Habersham EMC
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Detailed cost estimates for options (I) 
Team: Reservoirs

1,0088.00.50.37.2803213226364Hall County Glades (A7Q10)

8826.30.50.25.671987300332South Fulton Bear Creek (A7Q10)

1,2029.80.50.48.9951122438391Dog River (A7Q10)

4624.70.50.24.034113889114Richland Creek

9787.60.50.36.8782226201355Hall County Glades (30% AAF)

0.5

0.5

0.5

0.5

0.5

0.5

0.5

0.5

Annual 
res. 

maint
($M)

185

27

103

54

102

54

119

117

Water 
treat-
ment
($M)

260

68

274

8

158

10

112

108

Other 
capital 
costs1

($M)

4604.30.33.535191Etowah River Dam #1

8378.60.37.8616171Richland Creek (larger)

1100.60.10.1950South Fulton Bear Creek (30% AAF)

7504.80.24.1626249Hard Labor Creek

2852.30.11.7225163Newton County Bear Creek

1.2

1.4

1.5

Total 
($M)

95

267

262

Total 
cost2

($M)

0.1

0.2

0.1

Annual 
O&M
($M)

64

231

225

Total 
($M)

0

0

0

Pump & 
pipe 
($M)

0.6

0.7

0.9

Annual 
Pumping 
(Power) 

($M)

Tussahaw Creek

Dog River (30% AAF)

Big Haynes Creek

Option

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

E
xp

an
d

B
u

ild

1. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  2. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors  5. Highly uncertain acquisition costs for a large, active quarry
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Detailed cost estimates for options (II) 
Team: Reservoirs

1,0737.90.50.37.1871252122497Reservoir E of Gwinnett (A7Q10)

8066.10.50.35.3650283206161Reservoir NW of Forsyth (A7Q10)

360 – 8604.30.50.23.6250 – 75077 - 57759578'Large' quarry

0.5

0.5

0.5

Annual 
res. 

maint
($M)

23

122

202

Water 
treat-
ment
($M)

34

343

294

Other 
capital 
costs1

($M)

Morgan Falls dam

(Bull Sluice Lake)

1.7

7.9

6.1

Total 
($M)

140

1,170

815

Total 
cost2

($M)

0.1

0.3

0.3

Annual 
O&M
($M)

95

962

657

Total 
($M)

37

497

161

Pump & 
pipe 
($M)

1.1

7.1

5.3

Annual 
Pumping 
(Power) 

($M)

'Small' quarry

Reservoir E of Gwinnett (30% AAF)

Reservoir NW of Forsyth (30% AAF)

Option

1. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  2. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors  5. Highly uncertain acquisition costs for a large, active quarry

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

G
en

er
ic

Q
u

ar
ry

Backup
D

re
d

g
e Estimates are pending further analysis; potential yields could be highly sensitive to 

Buford Dam operations assumptions, which the Task Force lacks at this time'
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Qualitative estimates of implementation ease (I)
Team: Reservoirs

2YesYesYes (IBT)Richland Creek

2YesYes
Yes (SDS
restriction)

South Fulton Bear Creek

2YesYesYes (IBT)Hall County Glades

3YesYesNo
Newton County Bear Creek

Yes

Yes

Yes

Yes

Yes

Yes

Legal 
uncertainty?

2

5

3

2

3

4

Stakeholder 
sensitivity1

YesYes (IBT)Richland Creek (larger)

YesNo
Hard Labor Creek

YesNo
Etowah River Dam #1

YesNoTussahaw Creek

YesNoDog River

No

Requires 
legislation?

Yes

Requires 
permitting?

Big Haynes Creek

Option

1. 1 = "highly contentious" to 5 = "no significant sensitivities noted"
Note: Estimates based on 50 year project life for reservoirs and quarries, 25 year for dredging

Expand

Build
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Qualitative estimates of implementation ease (II)
Team: Reservoirs

Yes

Yes

Yes

Yes

Legal 
uncertainty?

4

5

2

2

Stakeholder 
sensitivity1

YesNo
'Large' quarry

YesNo'Small' quarry

Yes
Yes
(IBT)

Reservoir E of Gwinnett

No

Requires 
legislation?

Yes

Requires 
permitting?

Reservoir NW of Forsyth

Option

1. 1 = "highly contentious" to 5 = "no significant sensitivities noted"
Note: Estimates based on 50 year project life

Generic

Quarries
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Big Haynes Creek Reservoir
Reservoirs: expansion

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some minor 
sensitivities

Stakeholder 
sensitivity

Minimal concern, mainly over public acceptance 
of indirect wastewater reuse

Reasons

A7Q10

Instream flow 
assumption

2-4

Pre-const

6-8

Const 

47

Yield (MGD)

305

Cost ($/MG)

8-12

Overall1

Timing (years)Timing (years)

A7Q10

Instream
flow

0.5

Annual 
res. maint

($M)

117

Water 
treatment 

($M)

108

Other 
capital 
costs2

($M)

1.5

Total 
($M)

262

Total 
cost3

($M)

0.1

Annual 
O&M
($M)

225

Total 
($M)

0

Pump & 
pipe 
($M)

0.9

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

Yield

Costs

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Dog River Reservoir 
Reservoirs: expansion

30% AAF
A7Q10

Instream
flow

0.5
0.5

Annual 
res. 

maint4

($M)

119
438

Water 
treatment 

($M)

112
122

Other 
capital 
costs2

($M)

1.4
9.8

Total 
($M)

267
1,202

Total 
cost3

($M)

0.2
0.4

Annual 
O&M
($M)

231
951

Total 
($M)

0
391

Pump & 
pipe 
($M)

0.7
8.9

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

30% AAF
A7Q10

Instream flow 
assumption

2-4
2-4

Pre-const

6-8
6-8

Const

48
206

Yield (MGD)

300
320

Cost ($/MG)

8-12
8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

No

Requires 
legislation

Some significant 
sensitivities

Stakeholder 
sensitivity

Interstate stream, some concern over public 
acceptance of indirect wastewater reuse

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Tussahaw Creek Reservoir 
Reservoirs: expansion

A7Q10

Instream
flow

0.5

Annual 
res. 

maint4

($M)

54

Water 
treatment 

($M)

10

Other 
capital 
costs2

($M)

1.2

Total 
($M)

95

Total 
cost3

($M)

0.1

Annual 
O&M
($M)

64

Total 
($M)

0

Pump & 
pipe 
($M)

0.6

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

A7Q10

Instream flow 
assumption

2-4

Pre-const

6-8

Const

20

Yield (MGD)

260

Cost ($/MG)

8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Contentious

Stakeholder 
sensitivity

Long movement of water, new use of Jackson 
Lake, requires FERC and GA Power approval

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates
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Etowah River Dam #1 Reservoir 
Reservoirs: expansion

Site-
specific 
study

Instream
flow

0.5

Annual 
res. 

maint4

($M)

102

Water 
treatment 

($M)

158

Other 
capital 
costs2

($M)

4.3

Total 
($M)

460

Total 
cost3

($M)

0.3

Annual 
O&M
($M)

351

Total 
($M)

91

Pump & 
pipe 
($M)

3.5

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

Site-specific study

Instream flow 
assumption

2-4

Pre-const

6-8

Const

40

Yield (MGD)

615

Cost ($/MG)

8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

No

Requires 
legislation

Some significant 
sensitivities

Stakeholder 
sensitivity

COE permit for new reservoir, EPD approval of 
instream flow, interstate stream, limited yield

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Newton County Bear Creek Reservoir 
Reservoirs: new build

M7Q10

Instream
flow

0.5

Annual 
res. 

maint4

($M)

54

Water 
treatment 

($M)

8

Other 
capital 
costs2

($M)

2.3

Total 
($M)

285

Total 
cost3

($M)

0.1

Annual 
O&M
($M)

225

Total 
($M)

163

Pump & 
pipe 
($M)

1.7

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

M7Q10

Instream flow 
assumption

2-4

Pre-const

6-8

Const

20

Yield (MGD)

780

Cost ($/MG)

8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

No

Requires 
legislation

Some significant 
sensitivities

Stakeholder 
sensitivity

Long distance movement of water, new use of 
Lake Jackson (FERC and Georgia Power Co. 
approval , COE permit for new reservoir

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates
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Hard Labor Creek Reservoir 
Reservoirs: new build

Site-
specific 
study

Instream
flow

0.5

Annual 
res. 

maint4

($M)

103

Water 
treatment 

($M)

274

Other 
capital 
costs2

($M)

4.8

Total 
($M)

750

Total 
cost3

($M)

0.2

Annual 
O&M
($M)

626

Total 
($M)

249

Pump & 
pipe 
($M)

4.1

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

Site-specific study

Instream flow 
assumption

2-4

Pre-const

6-8

Const

40

Yield (MGD)

1,000

Cost ($/MG)

8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Drinking water

Permits required

No

Requires 
legislation

Some minor 
sensitivities

Stakeholder 
sensitivity

Long distance movement of water

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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South Fulton Bear Creek Reservoir 
Reservoirs: new build

30% AAF
A7Q10

Instream
flow

0.5
0.5

Annual 
res. 

maint4

($M)

27
300

Water 
treatment 

($M)

68
87

Other 
capital 
costs2

($M)

0.6
6.3

Total 
($M)

110
882

Total 
cost3

($M)

0.1
0.2

Annual 
O&M
($M)

95
719

Total 
($M)

0
332

Pump & 
pipe 
($M)

0.1
5.6

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

30% AAF
A7Q10

Instream flow 
assumption

2-4
2-4

Pre-const

6-8
6-8

Const

10
135

Yield (MGD)

700
350

Cost ($/MG)

8-12
8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

Yes (SDS
restriction)

Requires 
legislation

Contentious

Stakeholder 
sensitivity

Public acceptance of indirect wastewater reuse, 
interstate stream, COE permit for new reservoir, 
EPD approval of instream flow, City of Atlanta 
opposition

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Hall County Glades Reservoir 
Reservoirs: new build

30% AAF
A7Q10

Instream
flow

0.5
0.5

Annual 
res. 

maint4

($M)

201
226

Water 
treatment 

($M)

226
213

Other 
capital 
costs2

($M)

7.6
8.0

Total 
($M)

978
1,008

Total 
cost3

($M)

0.3
0.3

Annual 
O&M
($M)

782
803

Total 
($M)

355
364

Pump & 
pipe 
($M)

6.8
7.2

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

30% AAF
A7Q10

Instream flow 
assumption

2-4
2-4

Pre-const

6-8
6-8

Const

85
100

Yield (MGD)

620
550

Cost ($/MG)

8-12
8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

Yes (IBT)

Requires 
legislation

Contentious

Stakeholder 
sensitivity

COE permit for reservoir, interstate basin, EPD 
approval of instream flow, long distance 
movement of water 

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Richland Creek Reservoir
Reservoirs: new build

A7Q10

Instream
flow

0.5

Annual 
res. 

maint4

($M)

89

Water 
treatment 

($M)

138

Other 
capital 
costs2

($M)

4.7

Total 
($M)

462

Total 
cost3

($M)

0.2

Annual 
O&M
($M)

341

Total 
($M)

114

Pump & 
pipe 
($M)

4.0

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

A7Q10

Instream flow 
assumption

2-4

Pre-const

6-8

Const

48

Yield (MGD)

300

Cost ($/MG)

8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

Yes (IBT)

Requires 
legislation

Contentious

Stakeholder 
sensitivity

COE permit for reservoir, potential IBT, interstate 
basin, EPD approval of instream flow

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Richland Creek Reservoir (Larger)
Reservoirs: new build

A7Q10

Instream
flow

0.5

Annual 
res. 

maint4

($M)

185

Water 
treatment 

($M)

260

Other 
capital 
costs2

($M)

8.6

Total 
($M)

837

Total 
cost3

($M)

0.3

Annual 
O&M
($M)

616

Total 
($M)

171

Pump & 
pipe 
($M)

7.8

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

A7Q10

Instream flow 
assumption

2-4

Pre-const

6-8

Const

48

Yield (MGD)

300

Cost ($/MG)

8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

Yes (IBT)

Requires 
legislation

Contentious

Stakeholder 
sensitivity

COE permit for reservoir, potential IBT, interstate 
basin, EPD approval of instream flow

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates
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New Reservoir NW of Forsyth 
Reservoirs: new build

30% AAF
A7Q10

Instream
flow

0.5

Annual 
res. 

maint4

($M)

202

Water 
treatment 

($M)

294

Other 
capital 
costs2

($M)

6.1

Total 
($M)

815

Total 
cost3

($M)

0.3

Annual 
O&M
($M)

657

Total 
($M)

161

Pump & 
pipe 
($M)

5.3

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

30% AAF
A7Q10

Instream flow 
assumption

2-4
2-4

Pre-const

6-8
6-8

Const

85
90

Yield (MGD)

510
500

Cost ($/MG)

8-12
8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

No

Requires 
legislation

Contentious

Stakeholder 
sensitivity

COE permit for new reservoir, interstate stream, 
EPD approval of instream flow 

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates
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New Reservoir E of Gwinnett 
Reservoirs: new build

30% AAF
A7Q10

Instream
flow

0.5

Annual 
res. 

maint4

($M)

122

Water 
treatment 

($M)

343

Other 
capital 
costs2

($M)

7.9

Total 
($M)

1,170

Total 
cost3

($M)

0.3

Annual 
O&M
($M)

962

Total 
($M)

497

Pump & 
pipe 
($M)

7.1

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

30% AAF
A7Q10

Instream flow 
assumption

2-4
2-4

Pre-const

6-8
6-8

Const

50
50

Yield (MGD)

1,275
1,175

Cost ($/MG)

8-12
8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water
Safe dams
404

Permits required

Yes (IBT)

Requires 
legislation

Contentious

Stakeholder 
sensitivity

Potential IBT, potential interstate  stream, long 
distance movement of water, COE permit for new 
reservoir, EPD approval of instream flow 

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Quarry options 
Reservoirs: convert quarries

Small
Large

Size of 
quarry

0.5
0.5

Annual 
res. 

maint4

($M)

23
95

Water 
treatment 

($M)

34
77 – 577

Other 
capital 
costs2

($M)

1.7
4.3

Total 
($M)

140
360 - 860

Total 
cost3

($M)

0.1
0.2

Annual 
O&M
($M)

95
250 – 750

Total 
($M)

37
78

Pump & 
pipe 
($M)

1.1
3.6

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

Small (~3 BG)
Large (~15 BG)

Size of quarry

2-4
2-4

Pre-const

6-8
6-8

Const

5
35

Yield (MGD)

1,000
600 - 1,200

Cost ($/MG)

8-12
8-12

Overall1

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some minor 
sensitivities

Stakeholder 
sensitivity

Potential long distance movement of water, 
highly uncertain acquisition costs of active 
quarries

Reasons

Stakeholder 
sensitivity

1. Includes 1 year for reservoir to fill with water  2. Includes pre-construction, reservoir system infrastructure, and environmental mitigation costs  3. Indicates total cost in 2010$ over the life of 
the project, discounted at 3%  4. "Annual reservoir maintenance"
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates

UCR06a-Task Force Meeting #2 Appendix (2)
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Three small, inactive quarries within Metro area could 
provide 5-25 MGD yield at cost of $1,000-1,500/ MG

Ben Hill
Clayton County

Forest Park
Red Oak

Norcross

Loganville

Adairsville

Fairmount

Rome (x2)

Critical shortfall county
MNGWPD2 counties

Inactive ("abandoned") quarries

Active quarries

1. In development for water storage use by City of Atlanta  2. Metropolitan North Georgia Water Planning District
Source: EPD - Metropolitan Atlanta abandoned quarries (greater than 50 acres); City of Atlanta DWM - Atlanta Area Quarry Inventory

Filtering for inactive status + proximity to critical 
shortfall area suggests 3 potential options

Filtering for inactive status + proximity to critical 
shortfall area suggests 3 potential options

3

2 – 8 MGD

Inactive quarry in potentially feasible 
proximity of critical shortfall area

Inactive

Borders critical 
shortfall county

Quarries

Estimated yield per quarry

~5 – 25 MGD
Total small quarry 
potential

Large, active quarry 
considered as an option

UCR06a-Task Force Meeting #2 Appendix (2)
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Overview of key options: Capture

Capture

• Reservoirs and quarries

• Groundwater and ASR

• Desalination

• Water quality / treatment

UCR06a-Task Force Meeting #2 Appendix (2)
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ASR/Groundwater: context

Ground Water SystemGround Water System

What is an aquifer?
• A geological formation containing water which 

supplies wells and springs.

What is groundwater?
• Water contained within an aquifer

How is groundwater used?
• Over 50% of the US population uses ground 

water as their primary water source
• Many cities use ground water as primary 

supply or to augment other supply sources

Is groundwater used in Georgia?
• Groundwater serves ~20% of all GA water use
• Largest uses are irrigation, public supply 

(drinking, household use, etc), and industrial

Is groundwater used in Metro North Georgia?
• Groundwater <1% of Metro public supply use
• Regional geology not conducive to large yield, 

but does provide some yield in localized areas
Source: USGS, Etowah Water Bank fact sheet, Metro Water Plan (2009)

Aquifer Storage and RecoveryAquifer Storage and Recovery

What is ASR?
• A system designed to inject surplus water into 

an aquifer for extraction at a later time
• Can be thought of as an underground reservoir 

without evaporative losses and with minimal 
environmental impacts

How is ASR used?
• When water is available (periods of high flow 

or off-peak demand), excess water is injected 
into the aquifer

• During peak demand periods, water is 
recovered to augment supply

• Note: water would be treated both before 
injection and after recovery in Georgia

• There are currently ~95 ASR well fields in 
operation in 20 US states

• Etowah Water Bank, currently in development 
in Rome, GA, is an example of ASR

UCR06a-Task Force Meeting #2 Appendix (2)
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Major aquifers in Georgia
Geologic formations in south GA generally contain more abundant groundwater

Appalachian 
Plateau

Valley and ridge

Blue Ridge

Piedmont

Coastal plain

Dougherty 
plain

Savannah

Atlanta
Macon

Augusta

Columbus

Fa
ll 

lin
e

Paleozoic rock 

Paleozoic rock 

aquifers

aquifers
Crystalline rock 

Crystalline rock 

aquifers

aquifers

Cretaceous aquifer 

system

Clayton
Claiborne

Floridan aquifer system

Upper & lower Brunswick

Backup Context

15 county 
MNGWPD1

1. Metropolitan North Georgia Water Planning District

Coastal plain aquifers
• Floridan
• Floridan, Claiborne, Clayton, Cretaceous
• Floridan, Cretaceous
• Claiborne, Clayton, Cretaceous
• Cretaceous

Piedmont and Blue Ridge aquifers
• Crystalline rock

Valley and Ridge and Appalachian Plateau
• Paleozoic rock

Generally little 
groundwater 
present

More 
groundwater 
present

UCR06a-Task Force Meeting #2 Appendix (2)

452



146144200-01 TF Mtg 2-23 Nov-v22.ppt

Description of options in consideration
Topic: Aquifer Storage and Recovery (ASR) / Groundwater (I)

~4EPD permitting; potential for land 
subsidence if not properly 
managed; could require extensive 
development to remove turbidity 
from the system

Geology of the Valley and 
Ridge had provided extremely 
high yielding wells, ranging up 
to 3,000 gpm (4.3 MGD); new 
wells for Emerson are 
promising; within 15 county 
Metro region

New groundwater supply 
system in Bartow county, 
provide additional water to 
Bartow, Cobb, Paulding 
counties

Bartow County

~4EPD permitting; retrofitting wells to 
drinking water standards; existing 
wells are privately owned

Many high yielding wells (80-
400 gpm) have been drilled for 
industrial uses; none of the 
wells have been used or tested 
for drinking water

New groundwater supply 
system in South Fulton 
(Palmetto), reduce upper 
Chattahoochee withdrawals

South Fulton 
(Palmetto)

EPD permitting; many existing 
wells and new well sites are in 
industrial areas, pumping during 
summer of 2000 showed low levels 
of VOC's

EPD permitting; by nature, wells in 
marbles very turbid; may require 
additional treatment; potential for 
land subsidence if over pumped

EPD permitting; many wells in 
industrial or highly developed 
areas; minor volatile organic 
compounds (VOC's) locally present 
in groundwater

Key challenges

Spalding 
County, near 
Griffin

Suwanee to 
Gainesville 
corridor

Lawrenceville

Option

~3Unique geologic environment 
near Griffin would allow for very 
productive well fields (100-600 
gpm); existing water supply and 
finished water lines in area

New groundwater supply 
system in Spalding county, 
reduce upper Chattahoochee 
withdrawals

~3Area contains unique geologic 
environment that locally 
contains marbles; generally 
highly solutioned and provide 
very high yields (200-400 gpm); 
some existing wells produce up 
to 1 MGD; option plans for 12 
wells, 5 MGD total

New groundwater supply 
system in Suwanee to 
Gainesville Corridor (Hall 
County)

Hydrogeologic investigations 
completed, 6 existing wells 
ready for permitting; 6 new well 
sites available (70-350 gallons 
per minute (gpm))

Rationale

~3

Timing 
(years)

New groundwater supply 
system in Lawrenceville 
(Gwinnett)

Description

G
ro

u
n

d
w

at
er

1

2

3

4

5

Source: Technical Advisory Panel
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Source: Technical Advisory Panel

Description of options in consideration
Topic: Aquifer Storage and Recovery (ASR) / Groundwater (II)

2-4Permitting due to well head 
protection issues (physical 
security of wells against 
tampering); public perception of 
contamination issues (VOC's)

Use ASR to supplement recharge 
in the Lawrenceville system; store 
off-peak treated water; provide 
water to Gwinnett County

Install ASR system in 
Lawrenceville to provide 
additional yield directly to 
Gwinnett

ASR in 
Lawrenceville 
area

Public perception (Atlanta taking 
water), permitting; requires 
feasibility testing in NW Georgia;  
ultimately yield is based on excess 
water supply available to recharge 
ASR well field

Resistance to invest in individual 
well system.  Irrigation use is 
seasonal, so demand in summer 
is reduced.

Public perception (Atlanta taking 
water), possible basin transfer 
issues.

Key challenges

ASR northwest 
of Metro area

Non-potable 
groundwater 
supply

Large, south 
GA supply 
system

Option

4-6Develop ASR well field in Floyd 
and/or Bartow Counties; store off-
peak treated water; reduces 
evaporative loss from reservoirs; 
meet peak demand requirements

Install ASR system northwest 
of Metro area; provide 
additional yield directly to 
Metro area counties (Cobb, 
Bartow, Paulding), pump 
water to existing WTP's

~3Replace use of treated water with 
groundwater for non-potable 
applications; process has been 
operating for decades, with great 
success, by those unable to 
receive adequate service from 
government-mandated central 
water suppliers

Use localized groundwater 
systems for non-potable uses 
in Gwinnett, Hall, Forsyth 
such as irrigation, cooling 
facilities, industrial process 
water

High yield aquifers in SW GA; 
well field development will 
financially benefit rural GA

Rationale

8-10

Timing 
(years)

Develop large (~200 MGD) 
groundwater supply system in 
south GA, create new water 
authority to manage supply, 
Metro area buy water

Description

G
ro

u
n

d
w

at
er

A
S

R

6

7

8

9
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Detailed cost estimates for options 
Team: Aquifer Storage and Recovery (ASR) / groundwater

6708.505.52.9450100n/a1350ASR northwest of Metro 
area

0

0

37

0.1

0.1

0.1

0.1

0.1

Other 
annual 
costs
($M)

n/a1

n/a

10

0.3

0.5

0.3

0.3

0.3

Water 
treatment 

($M)

15

8

102

0.4

1.0

0.5

0.4

0.3

Other 
capital 

costs ($M)

451.30.70.511.09.5Bartow groundwater

651.81.10.7193.9ASR to augment 
Lawrenceville 
groundwater

351018n/aGroundwater for non-
potable use in Metro area

5,84012437502,6472,535South GA groundwater

150.40.20.23.22.6Palmetto groundwater

1.1

0.9

1.1

Total 
($M)

35

35

35

Total 
cost2

($M)

0.6

0.5

0.6

Annual 
O&M
($M)

7.2

10.2

4.5

Total 
($M)

6.3

9.5

3.9

Pump & 
pipe 
($M)

0.5

0.4

0.5

Annual 
Pumping 
(Power) 

($M)

Spalding county 
groundwater

Gainesville groundwater

Lawrenceville 
groundwater

Option

1. Option would use available capacity at existing WTP's 2. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

G
ro

u
n

d
-w

at
er

A
S

R
Preliminary Estimates
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Qualitative estimates of implementation ease
Topic: Aquifer Storage and Recovery (ASR) / groundwater

4NoYesNo1Groundwater for non-potable use in Metro area

3YesYesNo2ASR northwest of Metro area

4NoYesNo1Palmetto groundwater

Yes

Yes

No

No

No

No

Legal 
uncertainty?

4

2

4

4

4

4

Stakeholder 
sensitivity3

YesNo1ASR to augment Lawrenceville groundwater

YesYes, to enact 
water authority

South GA groundwater

YesNo1Bartow groundwater

YesNo1Spalding county groundwater

YesNo1Gainesville groundwater

No1

Requires 
legislation?

Yes

Requires 
permitting?

Lawrenceville groundwater

Option

Ground-
water

ASR

1. No change in laws required, but presence of VOC's would add time and cost to permitting process 2.  May require political involvement due to perceived water rights issues  3.  1 = "highly 
contentious" to 5 = "no significant sensitivities noted"
Note: Estimates based on 50 year project life
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Lawrenceville groundwater 

0.1

Annual 
O&M
($M)

0.3

Water 
treatment 

($M)

0.3

Other 
capital 

costs  ($M)

1.1

Total 
($M)

35

Total 
cost1

($M)

0.6

Annual 
WTP cost

($M)

4.5

Total 
($M)

3.9

Pump & 
pipe 
($M)

0.5

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

2

Pre-const

1

Const

~6

Yield (MGD)

300

Cost ($/MG)

3

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some minor 
sensitivities

Stakeholder 
sensitivity

Many wells in industrial or highly developed 
areas, minor Volatile Organic Compounds locally 
present in ground water

Reasons

Stakeholder 
sensitivity

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

Preliminary Estimates
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Gainesville groundwater

0.1

Annual 
O&M
($M)

0.3

Water 
treatment 

($M)

0.4

Other 
capital 

costs  ($M)

0.9

Total 
($M)

35

Total 
cost1

($M)

0.5

Annual 
WTP cost

($M)

10.2

Total 
($M)

9.5

Pump & 
pipe 
($M)

0.4

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

2

Pre-const

1

Const

~5

Yield (MGD)

375

Cost ($/MG)

3

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some minor 
sensitivities

Stakeholder 
sensitivity

Potential development of land subsidence if over 
pumped

Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
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Spalding County groundwater

0.1

Annual 
O&M
($M)

0.3

Water 
treatment 

($M)

0.5

Other 
capital 

costs  ($M)

1.1

Total 
($M)

35

Total 
cost1

($M)

0.6

Annual 
WTP cost

($M)

7.2

Total 
($M)

6.3

Pump & 
pipe 
($M)

0.5

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

2

Pre-const

1

Const

~6

Yield (MGD)

325

Cost ($/MG)

3

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some minor 
sensitivities

Stakeholder 
sensitivity

Potential low level Volatile Organic Compounds 
present in ground water

Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
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Bartow groundwater

0.1

Annual 
O&M
($M)

0.5

Water 
treatment 

($M)

1.0

Other 
capital 

costs  ($M)

1.3

Total 
($M)

45

Total 
cost1

($M)

0.7

Annual 
WTP cost

($M)

11.0

Total 
($M)

9.5

Pump & 
pipe 
($M)

0.5

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

3

Pre-const

1

Const

~7

Yield (MGD)

345

Cost ($/MG)

4

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some significant 
sensitivities; some 
chance of delayed 
implementation

Stakeholder 
sensitivity

Potential for development of land subsidence if 
not properly managed

Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors

UCR06a-Task Force Meeting #2 Appendix (2)

460



154144200-01 TF Mtg 2-23 Nov-v22.ppt

Palmetto groundwater

0.1

Annual 
O&M
($M)

0.3

Water 
treatment 

($M)

0.4

Other 
capital 

costs  ($M)

0.4

Total 
($M)

15

Total 
cost1

($M)

0.2

Annual 
WTP cost

($M)

3.2

Total 
($M)

2.6

Pump & 
pipe 
($M)

0.2

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

3

Pre-const

1

Const

~2

Yield (MGD)

375

Cost ($/MG)

4

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some minor 
sensitivities

Stakeholder 
sensitivity

Requires retrofitting wells to drinking water 
standards, existing wells privately owned

Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
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South GA groundwater

37

Annual 
O&M
($M)

10

Water 
treatment 

($M)

102

Other 
capital 

costs  ($M)

124

Total 
($M)

5,840

Total 
cost1

($M)

37

Annual 
WTP cost

($M)

2,647

Total 
($M)

2,535

Pump & 
pipe 
($M)

50

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

2-3

Pre-const

3-10

Const

~200

Yield (MGD)

1,600

Cost ($/MG)

5-13

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

Yes (IBT)

Requires 
legislation

Contentious

Stakeholder 
sensitivity

Potential opposition from existing ground water 
users (agriculture, industry, municipalities), 
interbasin transfer, sustainable yields subject to 
results of ongoing EPD modeling efforts

Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
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Groundwater for non-potable use

0

Annual 
O&M
($M)

n/a

Water 
treatment 

($M)

8

Other 
capital 

costs  ($M)

1

Total 
($M)

35

Total 
cost1

($M)

0

Annual 
WTP cost

($M)

8

Total 
($M)

n/a

Pump & 
pipe 
($M)

1

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

2

Pre-const

1

Const

~15

Yield (MGD)

155

Cost ($/MG)

3

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal

Permits required

No

Requires 
legislation

No significant 
sensitivities noted

Stakeholder 
sensitivity Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
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ASR NW of Metro area

0

Annual 
O&M
($M)

n/a2

Water 
treatment 

($M)

100

Other 
capital 

costs  ($M)

8.5

Total 
($M)

670

Total 
cost1

($M)

5.5

Annual 
WTP cost

($M)

450

Total 
($M)

350

Pump & 
pipe 
($M)

2.9

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

1-2

Pre-const

2-4

Const

~20

Yield (MGD)

1,840

Cost ($/MG)

4-6

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some significant 
sensitivities

Stakeholder 
sensitivity

Concerns over "contaminating" ground water 
sources with surface water

Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%  2. Utilize existing WTP capacity
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
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ASR to augment Lawrenceville groundwater

0

Annual 
O&M
($M)

n/a2

Water 
treatment 

($M)

15

Other 
capital 

costs  ($M)

1.8

Total 
($M)

65

Total 
cost1

($M)

1.1

Annual 
WTP cost

($M)

19

Total 
($M)

3.9

Pump & 
pipe 
($M)

0.7

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

1

Pre-const

2-4

Const

~4

Yield (MGD)

900

Cost ($/MG)

3-5

Overall 

Timing (years)Timing (years)

Yield

Costs

Water withdrawal
Drinking water

Permits required

No

Requires 
legislation

Some significant 
sensitivities

Stakeholder 
sensitivity

Concerns over "contaminating" ground water 
sources with surface water

Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%  2. Utilize existing WTP capacity
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
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Capture

Capture

• Reservoirs and quarries

• Groundwater and ASR

• Desalination

• Water quality / treatment
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Savannah desalination plant

n/a

Annual 
O&M
($M)

4,600

Water 
treatment 

($M)

30

Other 
capital 

costs  ($M)

305

Total 
($M)

21,600

Total 
cost1

($M)

275

Annual 
WTP cost

($M)

13,730

Total 
($M)

9,100

Pump & 
pipe 
($M)

31

Annual 
Pumping 
(Power) 

($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

2-3

Pre-const

3-8

Const

~200

Yield (MGD)

6,000

Cost ($/MG)

5-10

Overall 

Timing (years)Timing (years)

Yield

Costs

Drinking water
Other

Permits required

Yes (IBT)

Requires 
legislation

Contentious

Stakeholder 
sensitivity

Potentially highly sensitive: costly option, 
possible environmental concerns of disposing 
highly concentrated saline waste product

Reasons

Stakeholder 
sensitivity

Preliminary Estimates

1. Indicates total cost in 2010$ over the life of the project, discounted at 3%
All estimates have been rounded to the nearest tenth, numbers may not add up due to rounding errors
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Capture

Capture

• Reservoirs and quarries

• Groundwater and ASR

• Desalination

• Water quality / treatment
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Water quality/treatment options considered 
Topic: Water quality/treatment

Option Description Rationale Key Challenges
Timing 
(years)

Septic to 
sewer 
conversion

Conversion of septic 
systems to sewer in critical 
Metro North counties 
(Gwinnett, Forsyth and Hall)

• Reduction in consumptive
water use i.e. quicker return of 
wastewater to treatment plants 
and ultimately back into the 
system

• High cost of implementation 8–10

Source: Technical Advisory Panel
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Cost, yield and timing estimates for options
Topic: Water quality/treatment

10

10

10

Total

1

1

1

Pre-
const.

8 - 10

8 – 10

8 – 10

Const.

36,60013Conversion of septic systems to sewer in Forsyth 
county

36,70014Conversion of septic systems to sewer in Hall county

5

Yield 
(MGD)

6,6001

$/MG

3Conversion of septic systems to sewer in Gwinnett 
county

Stakeholder 
Sensitivity2Option

Timing (yrs)Timing (yrs)

1. Does not include wastewater treatment cost 2. Rated from 1 – 5 where 1 = Highly sensitive; unlikely to be implemented, 5 = No major stakeholder challenge anticipated

Preliminary Estimates
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Septic to sewer conversion options
Topic: water quality/treatment

Gwinnett
Forsyth

Hall

County

1
1
1

Pre-construction

8 – 10
8 – 10
8 – 10

Construction

5
3
4

Yield 
(MGD)

6,600
6,600
6,700

Cost 
($/MG)

10
10
10

Overall 

Timing (years)Timing (years)

No

Permits 
required

No

Requires 
legislation

Some 
significant 
sensitivity

Stakeholder 
sensitivity

Economics to implement the option are 
not justified unless population density is 
significant

Reasons

Yield

Costs

Stakeholder 
sensitivity

1. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
Estimates have been rounded to the nearest integer, numbers may not add up due to rounding errors

Preliminary Estimates

Gwinnett
Forsyth

Hall

County

0
0
0

Water 
treatment 

($M)

600
420
510

Total 
cost1

($M)

2.4
1.7
2.9

Annual 
O&M
($M)

480
336
408

Total 
($M)

480
336
408

Pump & Pipe 
Infrastructure

($M)

Capital CostCapital Cost
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Control

Control: water transfers
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Water transfer options considered (I)

8–10• Requires legislative approval 
to allow transfer of water 
from outside Metro district 
Significant increase to flow 
volumes in Raper Creek

• Lake drawdown may 
potentially affect high
value areas

• FERC licensing required for 
use of GA Power reservoir

• Requires legislative approval 
to allow transfer of water 
from outside Metro district

• Potential source of water supply 
to Metro North counties

• Mountainous watershed produces 
high unit runoff

• Relatively low environmental 
impacts to exisitng water body

• Access to relatively high quality 
water of Lake Burton

Transfer water from Lake 
Burton in the Savannah 
basin to the main Gwinnett
County water treatment plant 
on Lake Lanier for 
distribution into the Gwinnett
County system 

Lake Burton 
transfer

Option Description Rationale Key Challenges
Timing 
(years)

Lake Hartwell 
transfer

Transfer water from Lake 
Hartwell in the Savannah 
basin to the main Gwinnett
County water treatment plant 
on Lake Lanier for 
distribution into the Gwinnett
County system

• Potential source of water supply 
to Metro North counties

• Relatively low environmental 
impacts to existing water body

• Access to relatively high quality 
water of Lake Hartwell

• Potential opposition by 
South Carolina & 
downstream communities

• Requires permit to withdraw 
water

• Requires legislative approval 
to allow transfer of water 
from outside Metro district

8–10

Source: Technical Advisory Panel
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Water transfer options considered (II)

8–10• Requires legislative approval 
to allow transfer of water 
from outside Metro district

• Legal access must
be confirmed

• Significant transport 
distance, capital costs

• Potential alternate water supply 
to the entire Metro district

• Sustainable, reliable supply from 
closest, largest fresh water 
source available

Transfer water from the 
Tennessee basin to the 
Metro Water district as a 
long term supply source

Tennessee 
basin transfer

Option Description Rationale Key Challenges
Timing 
(years)

West Point 
Lake transfer

Transfer water from West 
Point Lake to a new regional 
water treatment plant 
located near Union City, 
Fulton County. Gwinnett
could obtain finished water 
from DeKalb and Fulton 
Counties' connections

• Potential source of water
supply to multiple counties
in Metro district

• Use of water from an existing 
lake would create fewer 
environmental impacts and would 
have high reliability

• Long distance pumping 
'uphill' to Atlanta area

8–10

Source: Technical Advisory Panel
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Qualitative assessment of implementation ease for transfer 
options

1YesYesYesYesLake Burton transfer

1YesYesYesYesTennessee basin transfer

1YesYesYesNoWest Point Lake transfer

1YesYesYesYesLake Hartwell transfer

Need 
EIS

Legal 
Uncertainty

Need 
Legislation

Need 
Permitting

Stakeholder 
Sensitivity1Option

1. Rated from 1 – 5 where 1 = Highly sensitive; unlikely to be implemented, 5 = No major stakeholder challenge anticipated  
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Detailed cost estimates for transfer options 

4,0759869292,1934921,701Tennessee basin transfer

3800.70.10.63620362Lake Burton transfer

375

0

Water 
treatment 

($M)

2,027322841,203828West Point Lake transfer

1,24650.251,1081108Lake Hartwell transfer

Total 
($M)

Total cost2

($M)

Annual 
O&M
($M)

Total 
($M)

Transport 
Infrastructure1

($M)

Annual 
Pumping 
(Power) 

($M)Option

Note: 1. Includes pump and pipe, intake and storage costs associated with transporting water 2. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
Estimates have been rounded to the nearest integer, numbers may not add up due to rounding errors

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

Preliminary Estimates
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Lake Burton transfer 
Topic: Integrated supply management

No return flow
With return flow

Scenario

3 – 5
3 – 5

Pre-construction

5
5

Construction

50
50

Yield 
(MGD)

416
729

Cost 
($/MG)

8 – 10
8 – 10 

Overall 

Timing (years)Timing (years)

Yes, FERC 
license for 
use of GA 
Power lake

Permits 
required

Yes, to allow 
transfer from 
outside the 

Metro 
district

Requires 
legislation

Highly 
contentious

Stakeholder 
sensitivity

Risk of litigation from South Carolina 
and other downstream communities, 
Interbasin transfer required, Potential for 
significant environmental impact

Reasons

Yield

Costs

Stakeholder 
sensitivity

1. Includes  Includes pump and pipe, intake and storage costs associated with transporting water  2. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
Estimates have been rounded to the nearest integer, numbers may not add up due to rounding errors

Preliminary Estimates

No return flow
With return flow

Scenario

0
0

Water 
treatment 

($M)

0.7
1.5

Total 
($M)

380
670

Total 
cost2

($M)

0.1
0.5

Annual 
O&M
($M)

362
626

Total 
($M)

362
626

Transport 
Infrastructure1

($M)

0.6
1

Annual 
Pumping 

Power 
($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost
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Lake Hartwell transfer 
Topic: Integrated supply management

No return flow
With return flow

Scenario

3 – 5
3 – 5

Pre-construction

5
5

Construction

100
100

Yield 
(MGD)

683
1,073

Cost 
($/MG)

8 – 10
8 – 10 

Overall 

Timing (years)Timing (years)

Yes

Permits 
required

Yes, to allow 
transfer from 
outside the 

Metro 
district

Requires 
legislation

Highly 
contentious

Stakeholder 
sensitivity

Risk of litigation from South Carolina 
and other downstream communities, 
Interbasin transfer required, Potential for 
significant environmental impact

Reasons

Yield

Costs

Stakeholder 
sensitivity

1. Includes  Includes pump and pipe, intake and storage costs associated with transporting water  2. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
Estimates have been rounded to the nearest integer, numbers may not add up due to rounding errors

Preliminary Estimates

No return flow
With return flow

Scenario

0
0

Water 
treatment 

($M)

5.4
9

Total 
($M)

1,250
1,960

Total 
cost2

($M)

0.2
0.5

Annual 
O&M
($M)

1,110
1,730

Total 
($M)

1,110
1,730

Transport 
Infrastructure1

($M)

5.2
8.5

Annual 
Pumping 

Power 
($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost
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Tennessee basin transfer 
Topic: Integrated supply management

492

Water 
treatment 

($M)

98

Total 
($M)

4,075

Total cost2

($M)

69

Annual 
O&M
($M)

2193

Total 
($M)

1,701

Transport 
Infrastructure1

($M)

29

Annual 
Pumping 

Power ($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

3 - 5

Pre-construction

5

Construction

250

Yield (MGD)

893

Cost ($/MG)

8 - 10

Overall 

Timing (years)Timing (years)

Yes

Permits 
required

Yes, to allow 
transfer from 
outside the 
Metro area

Requires 
legislation

Highly 
contentious

Stakeholder 
sensitivity

Legal access to water needs to be 
confirmed, Interbasin transfer required

Reasons

Yield

Costs

Stakeholder 
sensitivity

1. Includes pump and pipe, intake and storage costs associated with transporting water  2. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
Estimates have been rounded to the nearest integer, numbers may not add up due to rounding errors; Costs do not account for return of water to originating basin

Preliminary Estimates
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West Point Lake transfer 
Topic: Integrated supply management

375

Water 
treatment 

($M)

32

Total 
($M)

2,027

Total cost2

($M)

28

Annual 
O&M
($M)

1,203

Total 
($M)

828

Transport 
Infrastructure1

($M)

4.5

Annual 
Pumping 

Power ($M)

Capital CostCapital Cost Annual Operating CostAnnual Operating Cost

3 - 5

Pre-construction

5

Construction

100

Yield (MGD)

1,111

Cost ($/MG)

8 - 10

Overall 

Timing (years)Timing (years)

Yes

Permits 
required

No- would 
be intra 

basin 
transfer

Requires 
legislation

Highly 
contentious

Stakeholder 
sensitivity

Interbasin transfer may be required 
depending on final destination, Potential 
for significant environmental impact

Reasons

Yield

Costs

Stakeholder 
sensitivity

1. Includes  Includes pump and pipe, intake and storage costs associated with transporting water  2. Indicates total cost in 2010$ over the life of the project, discounted at 3% 
Estimates have been rounded to the nearest integer, numbers may not add up due to rounding errors; Costs do not account for return of water to originating basin

Preliminary Estimates
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Unit costs for transfers sensitive to return flow policy
Unit costs increase over 50% with mandated return flow requirement to originating basin

683

416

1,073

729

+75%

Without return flow requirement

With return flow requirement

+57%

Transfer optionTransfer option

Lake Hartwell transfer

Lake Burton transfer

Unit cost of yield ($/MG)Unit cost of yield ($/MG)

Source: Technical Advisor Panel estimates

Preliminary Estimates
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Illustration of option: Transfer from Lake Hartwell to 
Gwinnett WTP

Source: Technical Advisory Panel
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Illustration of option: Transfer from West Point Lake to 
Fulton county

Source: Technical Advisory Panel
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Illustration of option: Return of water to originating basin 
for Lake Hartwell transfer under mandated return flow req.
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Illustration of option: Return of water to originating basin 
for Lake Burton transfer under mandated return flow req.
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Existing interbasin transfers in Georgia

O
cm

ulgee
Flint

Tallapoosa

Coosa

O
conee

1.9

52.6

Chat
ta

hooch
ee

5.4

5.4

3.8

17.4

9.3

0.4

1.4

4.0

0.9

0.1

0.2

Savannah

O
geechee

Tennessee

2.
7

Note:  An interbasin transfer of water is any surface water which is withdrawn from one major river basin and discharged, sold to, or otherwise utilized in another major river basin
Source: Environmental Protection Division (EPD) Data for 2008

Transfer (AAD-MGD)
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Major (> 1 AAD-MGD) interbasin water transfers in Georgia

Source: Environmental Protection Division (EPD) Data for 2008

WhitfieldDalton Utilities2.3Tennessee to CoosaEastside Utilities

CowetaCoweta Co., City of Newnan4.0Flint to ChattahoocheeNewnan Water 
System

ForsythNW Forsyth Co.1.3Chattahoochee to CoosaCity of Cumming

Forsyth, DawsonNW Forsyth Co., Etowah Water & Sewer 
Authority

3.3Chattahoochee to CoosaForsyth County

SpaldingE. Spalding Co.3.6Flint to OcmulgeeCity of Griffin

ClaytonClayton Co.5.7Flint to OcmulgeeClayton County

Cobb, Douglas, PauldingSE. Cobb Co., Douglas Co., Paulding Co., 
Lockheed

16.6Coosa to ChattahoocheeCobb Co…Auth.

Carroll, HaralsonHaralson Co. WSA, Cities of Temple, Mt. Zion 
and Villa Rica

3.6Chattahoochee to 
Tallapoosa

Carroll Co…Auth.

Fulton, Fayette, ClaytonUnion City, Fayette Co., Clayton Co.1.6Chattahoochee to FlintCity of Atlanta

5.0

15.3

37.2

Net Transfer 
(AAD-MGD)

Chattahoochee to Oconee

Chattahoochee to 
Ocmulgee

Chattahoochee to 
Ocmulgee

Basin transfer

E. Hall County

Gwinnett Co., Rockdale Co., Walton Co., City of 
Loganville

S. DeKalb

Water system receiving transfer

HallCity of Gainesville

Gwinnett, Rockdale, 
Walton

Gwinnett County

DeKalb, Rockdale, HenryDeKalb County

County receiving 
transfer

Water system 
transferring

Backup
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Minor (< 1 AAD-MGD) interbasin water transfers in Georgia

RabunCity of Clayton/North Loop0.1Savannah to TennesseeClayton-Rabun Co. 
W&SA

HenryHenry Co. Water & Sewerage Authority0.1Chattahoochee to 
Ocmulgee

DeKalb County

FayetteFayette County0.1Chattahoochee to FlintCity of Atlanta

Barrow, Walton, JacksonWalton Co., Cities of Auburn, Braselton and 
Loganville

0.4Chattahoochee to OconeeGwinnett County

WaltonCity of Monroe, Walton Co.0.9Ocmulgee to OconeeMonroe Utility 
Network

WalkerCity of LaFayette0.4Tennessee to CoosaCity of LaFayette

WhitfieldWest Whitfield Co.0.9Coosa to TennesseeDalton Utilities

GreeneCity of Union Point0.2Savannah to OgeecheeCity of Union Point

HenryCity of Hampton, Bear Creek LAS0.4Ocmulgee to FlintHenry Co.…Auth.

HeardCity of Ephesus0.1Chattahoochee to 
Tallapoosa

Heard Co.…Auth.

CarrollCity of Villa Rica0.1Chattahoochee to 
Tallapoosa

Douglas Co…Auth.

DawsonEast Dawson Co.0.8Coosa to ChattahoocheeEtowah Water Auth.

WaltonEast Social Circle0.5Ocmulgee to OconeeCity of Social Circle

0.2

0.1

0.7

Net 
Transfer 

(AAD-MGD)

Chattahoochee to Flint

Chattahoochee to Coosa

Chattahoochee to Coosa

Basin transfer

City of Greenville

West Lumpkin County

N. Fulton Co.

Water system receiving transfer

MeriwetherCity of LaGrange

LumpkinCity of Dahlonega

FultonAtlanta-Fulton 
County

County receiving 
transfer

Water system 
transferring

Source: Environmental Protection Division (EPD) Data for 2008

Backup
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Agenda

Prioritization discussion related
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Summary of Economic criteria used in analyses

CriterionCriterion

Yield: MGD (AAD)

Cost-efficiency: $/MG

Capital required: $M

Definition, unitsDefinition, units

MGD saved or supplied, in 
Avg Annual Day terms

2010 $ cost per million 
gallons "saved"

• Includes capital expense, 
operating expense over 
project lifetime, discounted to 
2010 at 3% real rate

• Total 2010 $ costs divided by 
total MG yielded over project

$M of capital expense (in 
2010$)

What this tells usWhat this tells us

Options' contribution to 
supply gap

Relative cost efficiency 
of different types of 
solutions

• Normalized for timing 
of costs, enabling 
comparison of capital 
intensive options with 
low capital cost options

Degree of near-term 
budget demands
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Option evaluation process and Technical Assumptions
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Explanation of option analysis process

Staff and technical advisors defined set of relevant options

• Referred to TF input, existing options from GA / Metro area and case studies of other areas

• Individual sub-teams iteratively revised / augmented option set throughout process

• Teams created key assumptions (locations, distances, etc) to enable cost estimation

Sub-teams generated initial cost / benefit estimates

• Estimated incremental yield for each option (ie, yield not yet incorporated in Metro Plan)

• Estimated approximate costs bottom-up (eg, pump horsepower required, transport distance, etc)

• Capital and operating costs estimated over project lives, discounted back to 2010

Teams applied standard cost metrics across teams where possible, eg

• Cost per mile for pipe infrastructure, Cost per horsepower required for pumping stations, Cost per 
capacity for water treatment plants....(full list on following pages)

Full technical advisor team conducted "peer review" of all estimates

• Sub-teams presented findings to full advisory panel, as well as to water professionals

• Assumptions underlying costs, yields challenged and refined

• Developed consensus that estimates are directionally correct + reasonably accurate given constraints

Result is yield, cost estimates that are comparable- though not precise, as actual design and  
implementation analysis were not conducted

UCR06a-Task Force Meeting #2 Appendix (2)
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Standard cost assumptions used by all teams
Capital expenses (I)

$33,314 x (HP ^ 0.68), where HP = pump horsepower

$375,000 x (Q ^ 0.7), where Q = flow rate (MGD)

Standard used

• All costs in mid-2010 Dollars
• ENR Construction Cost Index (CCI) in October 

2009: 8,596.31
• Assumed CCI for mid 2010: 8,770
• Cost per lineal foot = (CCI/653) * D ^ 1.085
• Built-in contingency factor of 1.5
• Accounts for distance calculated "as the crow flies"
• Includes "right of way" cost contingency

Pipeline

• May include single or multiple pumping stations
• Cost calibrated for mid-2010 dollars 
• Includes all associated costs (pumps, housing, 

motors, design oversight, etc)
• Based on South Central TX Regional Water Plan 

construction cost data

Pump 
stations

• Built-in contingency factor of 1.5
• Includes structure cost only
• Pumps estimated separately
• Cost has been calibrated for mid-2010 dollars 

Intakes

AssumptionsCategory

15,050,0002,85196

13,020,0002,46684

11,020,0002,08672

9,040,0001,71260

7,100,0001,34448

6,140,0001,16342

5,190,00098336

4,260,00080730

3,340,00063324

464

299

245

Cost/lineal foot

2,450,00018

1,580,00012

1,290,00010

Cost/mileDiameter (in)
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Standard cost assumptions used by all teams
Capital expenses (II)

• Major refurbishment of pumping stations and Water 
Treatment Plants required every 25 years at ~1/4 
to 1/3 of original cost

30% of original capital expense in Year 25Pump & 
WTP refurb

Water treatment plant capital cost ($M)

Calculate distances "as the crow flies".  For remote 
areas, use factor of 1.2 or as  required

Peaking factor = 1.5x average annual day

Standard used

• For standardization, use WTP w/ UV cost 
estimates

• 2003 planning costs, updated with mid-2010 CCI

Treatment 
plant

• Pipeline contingency factor of 1.5 includes 
allotment for distance

Distance

• For treatment structures 
• For transmission or raw water withdrawal facilities 

use appropriate factors
• Treatment facilities designed for peak day capacity

Capacity

AssumptionsCategory

540.4300

458.1250

374.2200

288.5150

200.0100

163.680

126.360

87.9

47.6

26.2

w/UV

40

20

10

Q (MGD)1

1. Peak Daily Demand (MGD) of Capacity
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Standard cost assumptions used by all teams
Operating and maintenance expenses

• $0.75 per 1,000 gallons

• 0.50% of initial capital expense per year (pumps)
• $1,000 per mile per year (pipeline)

• $0.07 per kWh general
• $0.12 per kWh peak power demand
• 130 C factor
• 0.75 Pump & motor efficiency
• 10% of dynamic head for minor friction loss

Standard used

• Total cost for running plant (including electricity)Treatment plant 
O&M

• Includes all O&M expenses other than electricity
• 2 personnel inspect 2x per year + periodic line 

cleaning

Pump and 
pipeline O&M

• Based on 2010 rates (not independently 
estimating inflation)

• Higher rate used only when ALL pumping 
assessed to occur during peak power demand 
periods (very limited cases)

Pumping costs

AssumptionsCategory
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December 28, 2009 
 
On behalf of the West Point Lake Coalition, its approximately 1200 members, and its 
Corporate Sponsors, we submit the following comments as a follow up to our comments 
submitted on 21 October 2008 and included here once again: 
 
The Corps needs to manage West Point Lake in a balanced manner for the five specific 
purposes for which it was authorized by Congress. Note that West Point Lake was NOT 
authorized for thermo-electric power or for waste assimilation for downstream 
communities. In fact, power plants and water treatment facilities should have been built 
based on historic low flows knowing that they had no claims to the waters of West Point 
Lake over and above the minimum 675 CFS released continuously from West Point Dam. 
 
West Point Lake was specifically authorized for recreation and sport fishing & wildlife 
development in addition to flood control, hydropower and navigation. A review of the 
Corps’ own, historic records will show that West Point Lake was rarely managed for 
recreation. The Corps’ own records show an initial recreation impact level of  632.5 MSL 
and lake levels historically are routinely below this initial impact level. In spite of an 
annual economic impact of $709.7 million when maintained between 633 and 635 MSL, 
historical data will show that flood control and hydropower have been the primary 
purposes and the other three authorized purposes have been relegated to secondary status. 
This is further evidenced by an antiquated rule curve which calls for a 7 foot draw down 
vs. one foot for Lake Lanier and only two feet for Walter F George. Research of the 
original engineer’s report shows no rationale for such a drastic rule curve. 
 
During September of 2009 when West Point Lake was at full pool, we experienced what 
USGS called a record setting event, so much beyond a one in 500 year event to even 
calculate. In spite of this RECORD SETTING event, the Corps successfully managed the 
situation, much to their credit, without any significant downstream impacts. At 632 MSL 
there is nine feet of flood storage available and at 635 MSL (full pool) there is six feet of 
flood storage available. If additional flood storage is needed, Lake Lanier should be 
utilized, since flood control is one of its authorized purposes as well. 
 
By managing West Point Lake below the recreational impact level of 632.5 MSL, there is 
an environmental justice impact on the low income and minority populations which rely 
on the lake for both sustenance and enjoyment. This breach of environmental justice 
(Executive Order # 12898) has never been studied or acknowledged; however when the 
recreation impact level is breached, the opportunity to fish and picnic is severely 
diminished by the amount of exposed and often muddy shorelines limiting access to the  
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water and reducing the enjoyment and use of the recreational amenities, i.e. parks, picnic 
facilities, and launch ramps. 
 
We believe that a revised rule curve should be implemented with action zones limited to 
a three foot variance from full pool. There is no question that this provides for adequate 
flood storage while honoring the recreation authorization established by Congress. 
Southwest Georgia has a mild climate which makes recreation possible 12 months per 
year, and Congress recognized this when West Point Lake became the first Corps lake to 
be specifically authorized for recreation and the first lake to carry the description of a 
“demonstrated recreation project”. 
 
During the drought of 2007, a flow of 5,000 CFS at the Florida state line was mandated 
to protect endangered species. The USFWS literally grabbed this number because 
historically AND ERRONEOUSLY, this flow was in place to satisfy the perceived needs 
of Plant Scholz. It has been two years and USFWS has yet to complete and document 
their study of the minimum flows necessary to protect the endangered species. There is 
no documented downstream need for a guaranteed 5,000 CFS; to the contrary, the 
minimum needs are 2,500 CFS at most, and probably less! USFWS should be compelled 
to finish and document the minimum flows necessary to protect the endangered species 
immediately. Over two years is totally unacceptable. Note that prior to construction of 
West Point Dam, endangered species survived at historical low flows of less than 300 
CFS. 
 
Simply put, it is time under the Revised Water Control Plan to eliminate the undue stress 
on West Point Lake and realize that West Point Lake is NOT the WORKHORSE of the 
ACF System. It is time to acknowledge and manage West Point Lake in such a manner 
that its recreation and sport fishing & wildlife development authorizations are honored 
and the ACF System is managed in a truly balanced manner based on the latest science 
and technology available. It is time to verify actual needs versus wants and time to 
require stakeholders to do all they can do versus all they only want to do! 
 
Thank you for the opportunity to submit our input. 
 
Sincerely, 
 
 
Dick Timmerberg 
Executive Director 
West Point lake Coalition 
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2009–2010 Scoping Comments Received Electronically 
 
Name: Boddie, Nathan 
Affiliation:  
Comment: The scope of impact caused by CoE regulation of the ACF basin should be considered basin-wide.  This 
includes, but is not limited to, the Appalachiacola bay, surrounding watershed areas and habitat.  Impact assesment 
should also include those to human, commercial, and natural resource services. 
 
Name: Daigrepont, Jeff 
Affiliation:  
Comment: While no solution is going to be cheap or quick, i think increasing lake lanier's water level from 1071 to 1073 
(2 feet) would be the least expensive option and we can do this now.  A 2 feet increase would be the equivalent of a 
second major lake.  I assume the only negative impact would be to the shoreline and some structures close to the water.  
Stimulus money could be used to make shoreline improvements to adjust for the rise in water level.  Thanks for asking 
for input.   
 
BTW - it seems like this has been considerd in the past.  I would be interested why this has not been done already.  If 
nothing else, we could try to go into the summer months with a 2 foot buffer. 
 
Name: Beachler, Mark 
Affiliation:  
Comment: We support raising the permanent level of Lake Lanier to 1073 to provide a buffer at little or now cost versus 
building new reservoirs in Georgia. We also support allowing the uses to include water supply and recreation. 
 
Name: Keller, Brant 
Affiliation: City of Griffin 
Comment: In light of the judges ruling and the time frame given, the COE would host a watershed summit to present 
good, better, best options if there are any.Invitee's should be directly associtated with the ACF Basins. The more we 
know, the better decisions can be made by those who utilize the resource. This summit should not be a feel good 
meeting but one with substance and value. 
 
Name: Jones, William C. 
Affiliation:  
Comment: If it is true that the US Corp of Engineers has started planning for cutting off the water supply to the metro 
Atlanta Area, this is a terrible travesty.  Corp Resources should be dedicated to assisting the nation find additional water 
supplies for the 40 metro area nationally that are in need of this help. 
 
Name: Lucas, Barry 
Affiliation:  
Comment: I am astonished that the the federal government proposes to cut off water supply to many North Georgia 
counties and cities in 2012 because of a legal technicality.  US Army Corps of Engineers approval was given many 
times over the years, as these various counties and cities built BILLIONS OF DOLLARS WORTH OF 
INFRASTRUCTURE TO SUPPLY WATER TO THEIR CITIZENS AND BUSINESSES.  According to Judge Magnuson, 
the USACE acted without proper authority in allowing withdrawals over many years, and by operating the dam in a 
manner to provide for water supply.  So the federal government will not stand behind one of its own agencies, but 
instead threatens to take away local county and city raw water supply unless congress reauthorizes the lake for 
purposes of water supply?  Since the federal government made this mistake, why is it left up to the State of Georgia, 
and the local cities and counties to come up with a solution?  I would propose the the USACE be held accountable for 
their mistakes over the last 40 years.  They should have the lead on obtaining congressional approval for reauthorization 
of the lake for use as water supply.  If they are not able to get this reauthorization approved, then the USACE should be 
responsible for all of the cost required to replace this water supply through development of other resources.  This would 
include new reservoirs, inter-basin transfer piping, whatever is required.  If the federal government were held 
accountable for the costs to remedy its own mistakes, then perhaps the federal government would be more cooperative 
in approving a solution.  In regards to the updated Water Controls Manual:  Buford Dam should operated to allow for 
existing and future increased water supply from the lake and immediately downstream.  Regarding Forsyth County 
specifically:  since a large area of Forsyth County was flooded by construction of the dam in the 1950's, the  County 
should be granted a proportional amount of the impounded water for its existing and future water supply. 
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Electronic Scoping Comments 

Name: Tilghman, Sidell 
Affiliation:  
Comment: It certainly makes sense to increase the full pool level of Lake Lanier at least a foot if not more.  Also, 
depending on the short term weather forecasts, let water out of Buford dam as sparingly as possible so as to keep it as 
full as possible. 
 
And please get this manual done soon.  I mean I am glad you all are taking more comments after the July ruling but that 
was 4 months ago. 
 
Thank you for your time. 
 
Name: Manganiello, Chris 
Affiliation:  
Comment: How can I find and read the existing draft Master Water Control Manual (1989) and the existing individual 
project manuals?  I searched the site but could not find these documents. 
 
Name: Perry, Bill 
Affiliation:  
Comment: as a home owner on lake lanier, it is in my best interest to see water levels stay at a more constant full pool 
level. 
I believe that allowing the natural flow to make the lake more stayble is something to be considered. what water flows in, 
is what should be released. that is a good place to start, you can always ajust releases as needed for what ever reason. 
but you can't adjust what water God gives us. 
 
Name: Cox, Lesley 
Affiliation:  
Comment: The EIS for the Water Control Manual must include the fresh water needs of the Apalachicola River, the 
swamps, and Bay. 
 
Name: Pine, William 
Affiliation: University of Florida 
Comment: Attached is a recent peer-reviewed publication related to Gulf sturgeon spawning and JWLD operations in 
the Apalachicola River.  This paper was published in the journal Transactions of the American Fisheries Society. 
 
*NOTE: Please see the attachment associated with this comment below. 
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Abstract.—Rapid human population growth and an associated increase in consumptive water demands

within the ecologically diverse Apalachicola–Chattahoochee–Flint (ACF) River basin of the southeastern

United States have led to a series of highly publicized water wars, exacerbated by recent drought conditions,

between the states of Alabama, Georgia, and Florida. A key issue is how managing riverine flows to meet

human water needs will affect the viability of species that are federally listed as threatened or endangered,

including the Gulf of Mexico sturgeon Acipenser oxyrinchus desotoi. Our present understanding of Gulf

sturgeon ecology within the Apalachicola River basin indicates that altered riverine flow regimes may affect

spawning success and possibly the recruitment patterns of the population. Through intensive field work, we

documented Gulf sturgeon spawning site selection in the Apalachicola River and then evaluated the

relationship between river stage and the available spawning habitat at these sites. We then used an age-

structured simulation model to assess the effects of changes in recruitment patterns on population viability

using hypothetical scenarios based on changes in flow regime and its effect on available spawning habitat.

Over 3 years we were able to collect almost 500 Gulf sturgeon eggs in the Apalachicola River at three

different spawning sites. We observed that the depths and flows where eggs were found were similar across

years and sites despite varying river conditions. River discharges of less than 142 m3/s at Jim Woodruff Lock

and Dam significantly reduced the spawning habitat available to Gulf sturgeon at all known spawning sites,
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potentially affecting recruitment. Gulf sturgeon populations are probably sensitive to changes in recruitment,

and if extreme low-flow events occur with increasing frequency owing to water management policy choices

or climatic events, population recovery could be impaired and the risk of extirpation could increase. Managers

should consider the potential effects on Gulf sturgeon recruitment when determining future flow regime

policies within the ACF.

The human population within the Apalachicola–

Chattahoochee–Flint (ACF) River basin of the south-

eastern United States is one of the most rapidly

growing regions of the United States with an increase

in population from about 1.5 million people in 1950 to

over 5 million in 2008 with most of this growth (57%)

occurring just in the last 20 years (U.S. Bureau of the

Census 2008). This population growth, particularly in

the metropolitan Atlanta region of Georgia, has led to

ongoing water allocation disputes among the basin

states of Alabama, Florida, and Georgia, resulting in

numerous lawsuits and federal mediation between

states. These ongoing water wars are among the

longest running and most highly publicized water

disputes in the eastern United States (Barnett 2007).

While these disputes are similar to more widely known

U.S. water wars such as those in the Colorado River

basin, water wars in the eastern United States differ

because of higher human population density and

absence of historic legal precedence establishing

interstate water policy (e.g., Colorado River ‘‘Law of

the River’’ [Ruhl 2003]). Proposed management

actions in the ACF basin to meet emerging water

needs, including changes in reservoir operation sched-

ules or construction of new water supply reservoirs,

could alter flow regimes within the Apalachicola River,

possibly affecting a variety of terrestrial and freshwa-

ter, estuarine, and marine resources. Of particular

concerns to aquatic resource managers are effects on

commercial fisheries for the Eastern oyster Crassostrea
virginica and four species listed under the U.S.

Endangered Species Act including the Gulf of Mexico

sturgeon Acipenser oxyrinchus desotoi, or Gulf stur-

geon, through loss of spawning habitat or in situ

changes in spawning or rearing conditions such as

flows or temperature.

Gulf sturgeon is an anadromous species historically

found throughout much of the northern Gulf of

Mexico. Gulf sturgeon use freshwater habitats in

coastal rivers during much of the year, and overwinter

in the Gulf of Mexico (Huff 1975; Wooley and Crateau

1985; Fox et al. 2000). Gulf sturgeon populations have

declined from historical levels throughout their native

range, possibly owing to overfishing, loss of spawning

habitat, alteration of riverine rearing or resting habitat,

or a combination of these and other factors (Clugston et

al. 1995; Zehfuss et al. 1999). This species was

classified as threatened under the U.S. Endangered

Species Act (ESA) in 1991 because of concern by a

variety of state and federal management agencies over

declines in stock abundance and potential threats to

population viability (U.S. Office of the Federal

Register 1991). Despite reductions in total mortality

owing to the elimination of targeted fisheries for Gulf

sturgeon in the mid- and late-1980s, sturgeon popula-

tions have not rebounded as managers had hoped and

the viability of most extant populations is unknown

(USFWS and Gulf States Marine Fisheries Commis-

sion 1995).

Federal agencies currently recognize seven Gulf

sturgeon populations including the Apalachicola River

stock (USFWS and National Marine Fisheries Service

2003) This stock has been reduced in abundance to a

few hundred individuals (Zehfuss et al. 1999),

probably through a combination of harvest and human

alterations to critical habitats in the Apalachicola River

and elsewhere during the last 100 years. The

Apalachicola River Gulf sturgeon stock was heavily

fished by commercial fishers during the late 19th and

first half of the 20th century (Huff 1975). Peak

recorded Apalachicola River Gulf sturgeon harvest

occurred in 1900 with a catch of 38,300 kg, after which

catch declined steadily to around 900–1,500 kg

annually from 1920 until the fishery’s closure in

1984 (Huff 1975).

Throughout their native range, loss of access to

spawning habitat owing to changes in riverine flow or

channel modifications is considered a likely impedi-

ment to Gulf sturgeon population recovery (USFWS

and Gulf States Marine Fisheries Commission 1995).

Several studies of this species have focused on the

location and timing of spawning and characteristics of

spawning habitats in the Suwannee (Marchant and

Shutters 1996; Sulak and Clugston 1998), Chocta-

whatchee (Fox et al. 2000), Pascagoula (Ross et al.

2004), and Yellow and Escambia rivers (Craft et al.

2001). These authors have generally characterized

spawning habitat to be located in portions of coastal

rivers with associated limestone outcroppings, gravel,

or other hard-bottom habitats (Sulak and Clugston

1998; Fox et al. 2000). Completion of the Jim

Woodruff Lock and Dam (JWLD) complex on the

upper Apalachicola River in 1957 blocked fish passage

and removed access to approximately 78% of historical

Gulf sturgeon riverine habitat (USFWS and Gulf States

Marine Fisheries Commission 1995) within the Apa-
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lachicola–Chattahoochee–Flint River basin (ACF).

Several potential spawning sites have been identified

in the upper portion of the Apalachicola River, all

within 40 km downstream from the JWLD (USACE

2004). Additionally, the effects of altered river flows of

the Apalachicola River owing to multiple dam facilities

in the basin are not known.

Anthropogenic modification of flow patterns may

significantly affect Gulf sturgeon behavior, growth,

and survival, as observed with other sturgeons

(Khoroshko 1972; Auer 1996). Kynard and Parker

(2004) demonstrated experimentally that larval and

juvenile Gulf sturgeon exhibit unique in-river migra-

tion, dispersal, and feeding patterns that may be

adaptations to living in rivers. Water velocity and flow

regime influence sturgeon spawning by stimulating

adult fish to move to spawning grounds, structuring

and modifying substrate to create suitable areas for egg

attachment, and providing adequate oxygenation for

egg survival (Auer 1996; Fox et al. 2000). Based on

our present understanding of sturgeon ecology, it is

possible that altered riverine flow regimes may affect

spawning success and possibly recruitment patterns of

the population (Sulak and Randall 2007). Changes in

recruitment could have deleterious effects on adult

abundance, population growth, and ultimately the

recovery and delisting of Gulf sturgeon.

The objectives of this study were to identify and

characterize Gulf sturgeon spawning habitats and

evaluate how alterations in Gulf sturgeon recruitment

patterns could affect population viability and prolong

recovery of this threatened species, despite previous

management actions to reduce total mortality. Our

study is motivated by recent drought conditions and

associated riverine flow management plans that in

combination potentially increase frequency, duration,

and magnitude of low-flow conditions within the

Apalachicola River. We addressed the first objective

by conducting an intensive field sampling program to

document spawning sites and characterize abiotic

conditions that distinguish these sites. For our second

objective we built a simulation model to assess how

reductions in recruitment would potentially affect the

viability of the Apalachicola River Gulf sturgeon stock.

Because Gulf sturgeon select specific spawning habitat

and conditions (Fox et al. 2000), we surmised that the

alteration or dewatering of these habitats, such as

extreme low-flow events related to drought or dam

operations, during spring spawning events could lead

to drastic reductions in recruitment. Using our model,

we evaluated the effect of these potential periodic

dewatering events during the spring-spawning season

and associated year-class failure on population struc-

ture and viability using six recruitment variability

scenarios. We tested a range of hypothetical recruit-

ment scenarios motivated by a series of extreme low-

flow events observed during severe basin-wide drought

in 2006–2008, which resulted in spawning site

dewatering. Our intent is that these flow conditions

represent a worst-case scenario within the Apalachicola

River and that these results serve as an aid in water

policy development within the Apalachicola River

basin.

Methods

Egg sampling.—Standard Gulf sturgeon egg sam-

pling techniques were used to identify active spawning

sites from a list of nine potential spawning sites,

defined as areas with suitable hard-bottom substrates,

identified by habitat surveys conducted by U.S. Fish

and Wildlife Service (USFWS) and U.S. Army Corps

of Engineers (USACE) personnel in the Apalachicola

River during 2003 and 2004 (USACE 2004). Egg

samplers were patterned after Marchant and Shutters

(1996) and Fox et al. (2000) and consisted of circular

floor-buffing pads (50.8 cm diameter) anchored to the

river bottom with welded rebar. Because Gulf sturgeon

eggs sink quickly and adhere to substrates immediately

after spawning, sites where eggs were collected were

assumed to be spawning sites (Fox et al. 2000). We

deployed egg samplers at a subset of the potential

spawning locations (based on relocations of teleme-

tered adult Gulf sturgeon and anecdotal information

based on local reports) during the spring in 2005, 2006,

and 2008 (Figure 1). Timing of sampler deployment

each year was based on the entry of telemetry-tagged

adult Gulf sturgeon (from a related study) into

freshwater portions of the river. Egg samplers were

checked every 48–72 h for Gulf sturgeon eggs. The

number of egg samplers deployed at a given site ranged

from 2 to 67 depending on the size of the sampling site

and the number of egg samplers available at that time.

We concluded egg sampling after water temperatures

reached 258C, the upper thermal limit of egg survival

(Chapman and Carr 1995), and when telemetered

individuals exhibited no further movement character-

istic of spawning (Fox et al. 2000).

As egg samplers were checked at spawning sites the

location of the each sampler (degrees and decimal

minutes) and depth (m) were recorded. If a Gulf

sturgeon egg was collected on an sampler, water

temperature (8C) at the surface was recorded using a

YSI 556 MPS meter (YSI, Inc., Yellow Springs, Ohio),

and water velocity (m/s) was recorded at approximately

60% of the depth using a Marsh–McBirney Flo-Mate

2000 flowmeter (Hach/Marsh–McBirney, Frederick,

Maryland). General flow velocities were taken at

random locations within each potential spawning area
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regardless of whether eggs were found at that site.

Daily discharge and river stage were obtained from

U.S. Geological Survey gauge 02358000, located

immediately below JWLD at river kilometer (rkm)

170. Dam discharge rates, river stage, date, depth,

substrate, temperature, and egg sampler flow velocities

were used to examine the interactions between physical

river characteristics and locations where Gulf sturgeon

eggs were collected on samplers within a given site.

Substrate characteristics at each site had been previ-

ously described by the USACE (2004) spawning site

surveys.

Population model.—The effects of recruitment

failure on Gulf sturgeon population viability were

assessed using an age-structured model built using

Microsoft Excel software (Microsoft Corporation,

Redmond, Washington). The model was the same as

that used in Flowers (2008). Our population consisted

of three tables, each an individual page within an Excel

spreadsheet (Figure 2). The first table featured

attribute-at-age information on a per-recruit basis for

FIGURE 1.—Potential Gulf sturgeon spawning sites as identified by suitable spawning habitat within the Apalachicola River,

Florida.
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wild born individuals, while the second table contained

attribute-at-age information for hatchery-stocked indi-

viduals; the third is derived from the first two tables

and simulates the actual population by adding numbers

of individuals at age per year. Population numbers at

age in any given year were calculated using the

function

Nðaþ1;tþ1Þ ¼ ðNa;tÞðSaÞ;

where a is age, t is time, and S
a

is age-specific survival.

Other parameters included in the model and used in

assessing population responses to management actions

include natural mortality (M), fishing mortality (F),

fecundity (f), vulnerability at age (v), initial population

size (N
0
), and skip-spawning effects (Sk). A list of all

variables and the values used in this study is provided

in Table 1.

Length and weight at age.—The length-at-age

relationship for Gulf sturgeon was used to directly or

indirectly define other model parameters such as

weight at age, sampling vulnerability, mortality, and

fecundity. The relationship was described using

available Apalachicola River direct fin-ray aging

information (L. Jenkins, USFWS, unpublished data)

and incremental growth data observed through a

USFWS tag–recapture program (from 1978 to 2007)

in a single-likelihood framework described by C.

Walters (University of British Columbia, personal

communication) and T. Essington (University of

Washington, personal communication). This method

combined age data with incremental growth data and

provided an increased sample size over a greater range

of sampled lengths, which is important because larger

size-classes were under-represented in the direct aging

data. Using incremental growth data from the existing

Gulf sturgeon tagging study to estimate growth has the

advantages of not requiring direct age estimates of

individuals, important in a case such as this for Gulf

sturgeon where lethal aging methods (otoliths) are

impracticable and alternative aging tissues (fin rays)

are inaccurate (Rien and Beamesderfer 1994; Rossiter

et al. 1995). The output from this method was then

reparameterized into a simplified von Bertalanffy

growth curve (Ricker 1975), recommended by Johnson

FIGURE 2.—Model structure for this study of Gulf sturgeon (Flowers 2008). Abbreviations are as follows: N¼ the size of the

population, B¼ biomass of the population, SPR¼ the spawning potential ratio, and F
msy
¼ fishing mortality at the maximum

sustainable yield.
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et al. (2005) for sturgeon species, as follows:

La ¼ L‘ð1� e�kaÞ;

where L
‘

is the asymptotic length parameter, k is the

Brody growth parameter, and L
a

is length at age. This

simplified formulation assumes that the variable t
0

(age

at length zero) is zero and eliminates problems arising

from limited size-structure representation in the data set

(few very young or old individuals) that could lead to

biologically unrealistic estimates of t
0

(Johnson et al.

2005). Weight at age (W
a
) was calculated using the

traditional formulation

Wa ¼ aLb;

where a and b are species specific constants. In this

case a¼ 1.23 3 10�6 and b¼ 3.3. This Wa information

was used to estimate fecundity at age. A single length

and weight growth model was used for both sexes

because of a lack of published support for sexually

dimorphic growth for Atlantic sturgeon (Johnson et al.

2005).

Mortality.—Estimates of M, representing the aver-

age annual rates at which individuals exit the

population by death, are commonly acquired from

tagging studies (such as Sulak and Clugston 1999 for

Gulf sturgeon) or calculated from population dynamics

aspects such as longevity (Hewitt and Hoenig 2005) or

individual growth rate. Jensen (1996) proposed using

the von Bertalanffy k parameter to estimate overall M,

where 1.5k¼M. However, we used alternative method

where:

M ¼ k;

(C. Walters, University of British Columbia, personal

communication). Evidence for this relationship was

found in a 2008 review of fish species on Fishbase

(www.fishbase.org) where estimates of both M and k
were available. Correlation analysis between these two

parameters found a 1:1 relationship such that M and k
were proxies. Annual M was variable at age and

dependent on overall length, simulated here by

Lorenzen’s (2000) method to predict age-specific

mortality as follows:

Ma ¼ Mamax 3
L‘

La
;

where M
a

is mortality at age and M
amax

is mortality at

maximum age. The term M
amax

was solved for as the

value that yields an overall M ¼ k averaged across all

ages. Because Gulf sturgeon are protected from

harvest, F was set to 0 and natural mortality

represented most of total mortality (Z).

Maximum (or terminal) age is a key parameter in

age-structured population models often used in deter-

mining mortality rates, total reproductive output, and,

as in our model, population growth rate. Pine et al.

(2001) used a maximum age of 25 for the Suwannee

River population, but it is probably a conservative

estimate as Scott and Crossman (1973) estimated a

maximum age of 60 for the Atlantic sturgeon A.
oxyrinchus subspecies. We used a maximum age of 50

for all simulations based on estimates of longevity, in

turn based on natural mortality, following methods by

Hewitt and Hoenig (2005) and multiple recaptures of

adult Gulf sturgeon that had been at liberty for more

than 10 years and were at least 20 years old at tagging.

Fecundity.—Fecundity is the mean egg production

for individual female Gulf sturgeon, which increases

with fish weight after the age of maturity (Walters and

Martell 2004) and is approximated by

fa ¼ Wa �Wmai;

where f
a

is fecundity at age, W
a

is weight at age, and

TABLE 1.—Input definitions, values, and sources used by the age-structured forward-projecting Gulf sturgeon model.

Variable or
parameter Description Value Source

F
msy

Fishing mortality at maximum sustainable yield 0.05–0.08 Pine et al. (2008)
K Brody growth parameter 0.13 Flowers (2008)
L

‘
Von Bertalanffy asymptotic length parameter 2,200 mm Flowers (2008)

M Annual natural mortality, overall 0.13 Flowers (2008)
M

a
Age-specific mortality variable Lorenzen (2006)

N Population size in a given year Estimated
N

0
Initial model population size ;5,250 Flowers (2008)

recK Goodyear recruitment compensation parameter 4 Flowers (2008); Martell et al. (2008)
S

a
Age-specific survival ¼ (1 � M

a
) Estimated Lorenzen (2006)

Sk Factor to adjust skip-spawning effects 1–5 year Sulak and Clugston (1999); Pine et al. (2001)
W

mat
Weight at maturity 10.8 kg Huff (1975); Flowers (2008)

Mai
Initial age at maturity 8 Huff (1975)

Mar
Number of years needed for entire population to mature 4 Flowers (2008)

Mah
Age of 50% maturation 10 Flowers (2008)

V Vulnerability at age Variable at age Flowers (2008); F. Parauka, personal communication
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W
mai

is the weight at the initial age of maturity. Within

the model, fecundity determines the potential number

of recruits that an individual can produce. Gulf

sturgeon, like other sturgeons, are highly fecund and

produce large numbers of eggs at spawning (Huff

1975; Chapman et al. 1993). However, Gulf sturgeon

mortality from age 0 and age 1 is extremely high and

estimated between 99.9% and 100.0% (Pine et al.

2001), meaning large numbers of eggs may not result

in large numbers of age-1 recruits.

Skip-spawning.—An important aspect of Gulf stur-

geon life history is skip-spawning, where individuals

may not spawn every year. In any given year the

spawning population is less than the total population

(Sulak and Clugston 1998), but how much less depends

on the periodicity of the skip-spawning events

(Jorgensen et al. 2005). Female Gulf sturgeon mature

between ages 8 and 12 (Huff 1975) and probably

spawn at intervals ranging from every 3–5 years (Smith

1985; Fox et al. 2000). Because of skip-spawning and

the late age at maturity, female Gulf sturgeon may only

spawn a few times during their life (Sulak and Randall

2002). This relationship between skip-spawning and

fecundity level is not unique to sturgeon and has been

documented in other species as a life history adaptation

based on energy availability and allocation (Jorgensen

et al. 2005; Rideout et al. 2005). We incorporated

female skip-spawning in the recruitment and fecundity

aspects of the model using a modified Ricker curve,

where

PðSpÞ ¼ ða�MaiÞ3 e 3
1

Mar
3

1

Mah �Mai

� ��

3 exp � 1

Mah �Mai
3 a�Mai

� ��

þ 1

Sk

� �ðL‘=LaÞ
;

with P(Sp) as the probability of an individual spawning

in a given year, Ma
i
the initial maturation age, Ma

r
the

number of years needed for entire population to

mature, Ma
h

the age of 50% of population maturation,

and Sk the average skip-spawn interval (in years) of

fully mature individuals. Male Gulf sturgeon exhibit

similar skip-spawning behavior to females, albeit on

shorter 1–5-year intervals (Smith 1985); however,

males are excluded from this skip-spawning simulation

because it is generally assumed that there are enough

males available in any given year to spawn with

females.

Recruitment.—Population recruitment in the model

was simulated using yearly estimates of population egg

production controlled by a density-dependent recruit-

ment relationship. A Beverton–Holt recruitment rela-

tionship (Beverton and Holt 1957) was used in this

study and in Pine et al. (2001), although there are little

data available on the actual spawner–recruit relation-

ship exhibited by Gulf sturgeon populations. The

stock–recruit relationship followed the form

R ¼ ae
1� be

;

where R is annual recruits to age 1, a and b are stock–

recruitment parameters, and e represents annual

population egg production.

Initial population size and recruitment compensa-
tion.—Two model parameters, the Goodyear compen-

sation ratio (recK; Goodyear 1977, 1980) and the initial

population size before fishing (N
0
), are population-

specific input parameters used to initiate simulation

runs. The Goodyear compensation ratio is defined as

the ratio of juvenile survival rate at low stock sizes

relative to juvenile survival in the unexploited

condition, which represents the recruitment compensa-

tion potential of the population and was used to

describe the population-recruitment response to deple-

tion. Higher recK values imply populations are more

resilient to exploitation than populations with low recK
values because they have a stronger compensatory

response when depleted (Walters and Martell 2004).

We estimated recK to have a value of 4, following the

approach in Martell et al. (2008) that used the

management parameters of maximum sustained yield

(MSY) and the exploitation rate needed to achieve this

yield (F
MSY

) (Flowers 2008). Our recK value was

similar to the value used by Walters et al. (2006) for

white sturgeon A. transmontanus. Estimates of N
0

were

developed using data from the historic Apalachicola

Gulf sturgeon fishery. These unexploited abundance

estimates were useful guidelines for initializing the

model; however, precise estimates were not required

for model operation or predictions. Development of

recK and N
0

parameter estimates and sensitivity

analysis are discussed further in Flowers (2008).

Model development and initiation.—To assess our

model structure and input parameters, we initiated our

model by simulating 25 years of fishing at rates that

reduced the population to published abundances

estimated at the end of the commercial fishery (about

282 individuals .450 mm in size; Wooley and Crateau

1985). The actual commercial fishery lasted almost 90

years (from about 1897 to 1985), but the heaviest

period of fishing lasted for about 25 years from 1900 to

1925 followed by sustainable but light fishing until

1985. To mimic the pattern of the actual fishery, we

chose to simulate an intense fishery followed by a

decline in exploitation to create a realistic population
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structure (based on observational reports from the

fishery; Flowers 2008) from which to begin the

simulations (initial year 1985). We then ran the

population model forward 100 years from this baseline

to assess input parameters by examining transient

dynamics to ensure that the population did not collapse

or increase at biologically unreasonable rates (Pine et

al. 2001).

From this baseline we evaluated six recruitment

scenarios developed to assess effects of potential

periodic dewatering events during spring spawning

season and associated year-class failure on population

structure and viability of the Apalachicola Gulf

sturgeon population (Table 2). Our objective was not

to simulate exact recruitment patterns for the Apalach-

icola Gulf sturgeon population, but to evaluate

population responses from recruitment scenarios that

may occur as a result of proposed water management

actions. Although our model is deterministic, we

believe that simulating a variety of scenarios will

provide an informative range of population responses

to proposed management actions. We then compared

the results between the baseline and each hypothetical

recruitment scenario to assess the effect of each

scenario treatment on population recovery.

Results

Egg Sampling

Eggs were collected on four dates between 27 April

and 13 May 2005, 12 dates between 5 April and 1 May

2006, and 16 dates between 4 April and 14 May 2008

(Table 3). A total of 20 Gulf sturgeon eggs and one

larva were collected at a single site in 2005, 189

fertilized Gulf sturgeon eggs were collected on egg

samplers at two sites during 2006, and 282 eggs were

collected at three sites in 2008 (Table 3). In all three

years, over 82% of the eggs and larvae collected came

from a single site consisting of a large limestone

outcrop (rkm 170.6, N¼ 405; Table 3). This site is near

JWLD and is considered the primary spawning site for

Gulf sturgeon within the Apalachicola River (Wooley

et al. 1982). Because of proximity to the dam, this site

is vulnerable to dewatering during extreme low-flow

events owing to the elevation of the hard-bottom

habitats and narrow incised river channel lacking

floodplain storage to buffer discharge changes. Gulf

sturgeon eggs were also collected at a second hard-

bottom site at rkm 160.1 and a third site at rkm 161.4

(2008 only, Table 3; Figure 1). Physical characteristics

for all egg-collection sites are provided in Table 4. Gulf

sturgeon movement toward spawning sites and anom-

TABLE 2.—Scenarios used to simulate the effects of flow regime modifications on Gulf sturgeon population recovery.

Scenario Description Recruitment pattern Year interval

1 Unmodified simulated population recruitment used as a baseline Steady Continuous
2 Recruitment fixed at zero to check for time to population extinction None Continuous
3 Recruitment zero once every x years Periodic complete failure 2, 4, 8
4 Recruitment halved once every x years Periodic partial failure 2, 4, 8
5 Recruitment doubled once every x years Periodic boom 2, 4, 8
6 Recruitment doubled for 1 year and zero in the remaining x years of the cycle Boom–failure cycle 2, 4, 8

TABLE 3.—Sampling locations, sampling dates, and numbers and percentages of eggs collected in each year of Gulf sturgeon

egg sampling in the Apalachicola River.

Site and year
Dates of
sampling

Number of
eggs collected

Percent of
eggs collected

Rkm 170.6
2005 Apr 21–May 16 21
2006 Mar 27–May 10 180
2008 Apr 4–May 28 204
Total 405 82

Rkm 160.1
2005 Not sampled
2006 Mar 19–May 10 11
2008 Apr 4–May 28 36
Total 47 9.5

Rkm 161.4
2005 Not sampled
2006 Apr 12–Apr 17 0
2008 Apr 4–May 28 42
Total 42 8.5

Grand total 494 100
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alous swim patterns indicative of spawning (Fox et al.

2000) were not observed nor were eggs collected until

water temperatures at the spawning sites approached

208C in all 3 years. No spawning was observed

following water temperature increases beyond the 258C

lethal limit for eggs (Chapman and Carr 1995).

Gulf sturgeon eggs were collected over substrates

dominated by hard limestone bedrock or consolidated

clay with small amounts of finer substrates such as

gravel, pebble, and sand. These substrate types were

similar to those observed by Sulak and Clugston (1998)

on the Suwannee River. A few egg samplers were

placed in mid-channel locations with sandy substrates

and higher flow velocities; however, no eggs were

collected in these areas possibly due to decreases in

gear efficiency because of the higher water velocity.

Egg samplers placed in relatively shallow, low-flow

areas also did not capture eggs and the samplers

themselves were often observed to be covered in silt.

The three sites where eggs were collected (rkm 170.6,

rkm 161.4, and rkm 160.1, Figure 1) featured shallow to

moderately deep (2–6 m) hard-bottom areas with slow to

moderately fast (0.14–1.15 m/s), relatively nonturbulent

flow over the surface. These sites were also located

along generally straight or slightly curving sections of

the river. Egg-sampling took place at other potential

spawning sites in 2005 and 2006, but no Gulf sturgeon

eggs were collected at these sites. Also during this study,

none of the telemetered individual Gulf sturgeon in the

river demonstrated behaviors that indicated spawning

took place at sites other than those monitored. Full

physical descriptions of each identified and proposed

spawning site are included in USACE (2004).

Population Modeling

Scenarios 1 and 2: constant and zero recruitment.—

Our baseline model (scenario 1) demonstrates that

given Gulf sturgeon life history characteristics such as

late sexual maturity, skip spawning, and low recruit-

ment compensation rate, Gulf sturgeon populations are

slow to rebuild following intensive fishing. Using

constant annual recruitment, this scenario predicted

that after a 100-year recovery period following 25

years of intensive fishing, Gulf sturgeon populations

would have only reached approximately 80% of the

prefishing population level (Figure 3). Scenario 2

represents the most extreme recruitment pattern where

recruitment was zero after the end of fishing, and this

scenario predicts population extinction within 25 years

after fishing.

Scenario 3.—Scenario 3 represented different

spawning intervals that could occur within the

Apalachicola River and other Gulf sturgeon stocks.

The overall pattern from these scenarios is that periodic

total recruitment failures will cause an increase in

recovery time, with more frequent failures having a

greater effect on time until recovery. Complete

recruitment failure in 2-, 4-, and 8-year intervals

produced populations at 2, 38, and 58% of historic

levels, respectively, after a 100-year recovery period

(Figure 3). Simulations with complete recruitment

failure every 2 years resulted in a population that was

predicted to remain stable through time.

Scenario 4.—Similar to the complete recruitment

failure on regular intervals, partial recruitment failures

lead to large increases in recovery time over constant

recruitment scenarios. A partial recruitment failure

could result if some spawning sites were more affected

by low-flow conditions than other sites. As expected,

the effects on population recovery are roughly half the

strength of the complete failure treatments. Partial

recruitment failure in 2-, 4-, and 8-year intervals

(scenario 3) produced populations at 28, 57, and 68%

of historic levels, respectively (Figure 4).

Scenario 5.—This scenario was designed to mimic

the proposed ‘‘boom’’ year-classes of high recruitment

on regular intervals (Sulak and Randall 2002). These

periodic large recruitment events decrease the simulat-

TABLE 4.—Physical characteristics of spawning sites during Gulf sturgeon egg collection in the Apalachicola River.

Variable

Rkm
170.6,
2005

Rkm
170.6,
2006

Rkm
160.1,
2006

All sites,
2006

Rkm
170.6,
2008

Rkm
160.1,
2008

Rkm
161.4,
2008

All sites,
2008

Rkm
170.6,

all years

Rkm
160.1,

all years
All sites,
all years

Depth (m)
Mean
SD

3.5
6 0.9

3.9
6 1.1

3.4
6 0.9

3.8
6 1.2

3.3
6 1.2

2.5
6 0.9

3.3
6 1.0

3.2
6 1.2

3.6
6 1.2

2.9
6 0.9

3.5
6 1.2

Median 3.5 3.6 3.5 3.6 3.1 2.1 3.1 3.2 3.4 2.7 3.4
Range 2.3–6.1 1.8–6.5 2.3–4.5 1.8–6.5 1.1–7.4 1.9–4.2 0.2–4.1 0.2–7.4 0.9–7.4 1.9–4.5 0.2–7.4

Velocity (m/s)
Mean
SD

0.93
6 0.18

0.75
6 0.15

0.81
6 0.12

0.74
6 0.18

0.68
6 0.24

0.70
6 0.15

0.71
6 0.19

0.68
6 0.22

0.71
6 0.21

0.74
6 0.15

0.74
6 0.18

Median 0.95 0.77 0.81 0.76 0.70 0.70 0.73 0.71 0.74 0.72 0.77
Range 0.55–1.15 0.25–1.08 0.65–0.95 0.25–1.08 0.19–1.10 0.44–1.00 0.14–0.92 0.14–1.10 0.19–1.15 0.44–1.00 0.14–1.15
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FIGURE 3.—Gulf sturgeon population trajectories for scenario 3, which incorporates periodic total recruitment failures. The

thick dashed line represents a baseline simulation of constant recruitment (scenario 1), the dotted horizontal line the estimated

population size before the onset of intensive commercial fishing. Harvn ¼ year of simulated harvest in model.

FIGURE 4.—Gulf sturgeon population trajectories for scenario 4, which incorporates periodic partial recruitment failures. See

Figure 3 for additional details.
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FIGURE 5.—Gulf sturgeon population trajectories for scenario 5, which incorporates periodic recruitment booms. See Figure 3

for additional details.

FIGURE 6.—Gulf sturgeon population trajectories for scenario 6, which incorporates a boom–bust recruitment pattern. See

Figure 3 for additional details.
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ed population recovery time. With large year-classes

occurring in 2-, 4-, and 8-year periods, population sizes

after 100 years were 161, 117, and 102% of historic

levels, respectively (Figure 5). These estimates exceed

the estimates of historical population size and, thus, are

expected to exceed the historical carrying capacity.

Scenario 6.—Periodic patterns of variable recruit-

ment success and failure produced a wide range of

results. Boom–bust cycles of 1 out of 2 years (one year

of boom recruitment followed by one year of zero

recruitment), 1 out of 4 years, and 1 out of 8 years

produced resulting population sizes of 27, 7, and 0% of

the original after 100 years (Figure 6). Extinction with

the cycle of 1 year recruitment in 8 years was predicted

to occur within 80 years after the end of harvest.

Discussion

Flow Changes and Recruitment

Fishery managers are concerned that significant

discharge reductions in the Apalachicola River during

spawning periods via a combination of reduced basin

inflows and drought-operation schedules of dam

facilities could dewater Gulf sturgeon spawning sites,

leading to years of reduced or failed recruitment. This

is a significant concern to managers because of reduced

access to historic spawning habitat (loss of ;78%)

through dam construction (USFWS and Gulf States

Marine Fisheries Commission 1995). During persistent

periods of drought, such as during 2006–2008, extreme

low-flow events could dewater spawning sites over

several years, impairing recruitment for multiple Gulf

sturgeon year-classes. Beamesderfer and Farr (1997)

presented evidence to show that reductions in habitat

area caused by flow variation can reduce recruitment of

age-0 sturgeon. The relationship between JWLD

discharge and the percent area inundated at potential

spawning sites is presented in Figure 7; however, the

exact relationship between available spawning habitat

and Gulf sturgeon recruitment success is difficult to

estimate. Although spawning has only been observed at

three sites, it was possible that spawning occurred at

other areas with suitable bottom substrates, but was

unobserved. Uncertainty related to how Gulf sturgeon

select spawning areas, and how these preferences

change with river discharge, could affect the severity of

recruitment effects. For example, greater plasticity in

spawning site suitability could mediate the effects of

low flows; however, inflexibility in site selection could

increase the severity of low-flow effects on spawning

success.

In addition to spawning habitat availability, changes

in flow regime may also affect other aspects of Gulf

sturgeon spawning. Auer (1996) noted several changes

in the spawning characteristics of adult lake sturgeon

FIGURE 7.—Discharge (m3/s) and available Gulf sturgeon spawning habitat for known spawning sites in the Apalachicola

River (USFWS 2008).
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A. fulvescens in the Sturgeon River, Wisconsin, that

coincided with dam operations shifting from a peaking

flow scenario to a more natural run-of-river operation

schedule; the amount of time sturgeon were on the

spawning grounds decreased, catch rates of sturgeon at

the spawning grounds increased, and more female

sturgeon in reproductive condition were observed.

Auer (1996) suggested that the more consistent water

flows provided by the run-of-river flows versus

peaking-flow regimes maintained water depths

throughout the spawning season, making access to

the spawning sites by large (mostly female) fish easier.

Watershed and flow regime alterations have been

identified as the primary cause of failed recruitment

and ultimately the decline of the Kootenai River white

sturgeon population (Paragamian et al. 2005). Recent

studies have suggested that recruitment in Suwannee

River Gulf sturgeon (Randall and Sulak 2007) and

Atlantic sturgeon in the Altamaha River, Georgia

(D. L. Peterson, University of Georgia, personal

communication) may be sensitive to autumn river

discharge. The mechanism for this remains unclear;

however, for Gulf and Atlantic sturgeon it may be

related to the sensitivity of juvenile life stages to

increases in salinity. During low-water years, higher

salinity levels in estuarine regions near the mouth of

natal rivers may restrict foraging areas for juveniles,

thereby decreasing growth and increasing mortality.

Modified flow regimes may also affect in-river

temperature regimes in the Apalachicola River. Water

temperature is an important spawning cue for sturgeons

(Auer 1996; Fox et al. 2000). Decreases in discharge

could increase in-river temperatures, possibly reducing

the length of the annual 208C (spawning onset; Fox et

al. 2000) to 258C (upper lethal temperature tolerance;

Chapman and Carr 1995) spawning window. During

this study, the spawning window in the low-flow years

of 2006 and 2008 was observed 3 weeks earlier than

during the high-flow year, 2005 (Figure 8).

Increased river temperature in recent drought years

could also affect postspawning behavior. In the

Apalachicola River, the area immediately downstream

FIGURE 8.—Water temperature and date of spawning for Gulf sturgeon on the Apalachicola River, 2005–2007. Open symbols

represent dates when eggs were collected, filled symbols dates when eggs were not collected.
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of JWLD has traditionally been used as a summer

resting area for adult sturgeon (Zehfuss et al. 1999).

However, based on catch rates during summer

monitoring programs and relocations of telemetered

fish, adult Gulf sturgeon during recent years have been

using alternative resting areas downstream (F. Parauka,

USFWS, unpublished data). This behavior may be a

result of low reservoir levels in Lake Seminole

allowing warmer surface water to pass through JWLD,

causing increased water temperatures below the dam

that exceed 308C (F. Parauka, unpublished data; USGS

gauge 02358000). This temperature range observed in

recent years is similar to temperatures in the Gulf of

Mexico (NOAA 2008), temperatures that Gulf sturgeon

are believed to be avoiding by summering in cooler

riverine habitats (Foster and Clugston 1997; Parkyn et

al. 2007; Sulak et al. 2007). Alternatively, the river

channel below JWLD has been greatly incised in a

postdam environment owing to changes in riverine

flow conditions (Light et al. 2006). This channel

incision has probably increased groundwater seepage

into the river that, while providing cooler water

temperatures, is also hypoxic or anoxic potentially

creating areas of low oxygen in the postdam environ-

ment. Juvenile Gulf sturgeon rearing habitat and

survival are areas needing research and may represent

a key, but little known population bottleneck.

Our egg-collection results indicate that Gulf sturgeon

may seek specific physical instream conditions at their

spawning sites. Depths and flow velocities at egg-

collection events were similar during all years at all

sites (Table 4; Figure 9), even at widely varying

discharge levels and patterns ranging from 578 to 1,059

m3/s during spawning in 2005, 360 to 634 m3/s during

2006, and 188 to 1045 m3/s during 2008. During

periods of lower discharge, Gulf sturgeon will spawn in

deeper hard-bottom areas; however, as discharge

decreases from 623 to 142 m3/s, available spawning

habitat area decreases by 76% (from 8.5 to 2 ha) at the

three identified spawning sites (USFWS 2008). The

available spawning habitats inundated at flows of 142

m3/s are generally areas with higher flow velocities and

steeper bottom topography (USFWS 2008), which are

dissimilar from spawning areas (Marchant and Shutters

1996; Fox et al. 2000). Proposed drought condition

flow regulations allowing infrequent flow events of

127 m3/s would significantly decrease the availability

of Gulf sturgeon spawning habitat to levels approach-

ing zero (Figure 7). In addition to overall flow

conditions, small fluctuations in river discharge during

spawning events may alter the location of optimal

microhabitats for egg or larval sturgeon survival within

a given spawning site, rendering areas containing

attached eggs unsuitable for egg and larval sturgeon

FIGURE 9.—Spawning depth, bottom profile, and average river stage and discharge at the rkm-170.6 site (considered the

primary Gulf sturgeon spawning site), 2005–2006 and 2008. The bars on the left represent the range of egg collection depths for

all 3 years; eggs were not collected over sand bottom areas. The error bars on the gauge height lines represent the ranges

throughout the time during which eggs were collected.
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survival, thereby leading to reduced or failed recruit-

ment of a given cohort. The egg samplers we used were

a passive design whose selectivity and efficiency were

highly dependent on environmental variables. For

example, higher flow velocities may cause eggs to

drift farther and inhibit adhesion to egg samplers, and

Sulak and Clugston (1998) suggested that deposited

eggs may be lost to predation before hatching or

observation. Because of these environmental effects

and the broadcast style of egg laying used by Gulf

sturgeon (Sulak and Clugston 1998), eggs found on

samplers were not necessarily deposited in that exact

location (Marchant and Shutters 1996). During our

study we observed that a majority of eggs collected

over the 3 years of sampling were found during or just

after rising or stable water discharge. However, this

pattern may be an artifact of gear selectivity during

increasing and stable discharge or some other micro-

habitat variables and not a relationship between

discharge and Gulf sturgeon spawning, and perhaps

this should receive further examination. Because of

uncertainty surrounding spawning site area and sam-

pled area, egg samplers do not represent a quantitative

sampling method, but a presence–absence type,

meaning that varying numbers of sampled eggs do

not imply varying levels of egg deposition.

Modeling

Our population modeling predicts periodic recruit-

ment failures, such as those that could occur during

low-river discharge events, will have an effect on Gulf

sturgeon population recovery. If these events are

infrequent, the effect will be minimal; however,

frequent or sequential failure events will significantly

hamper recovery or cause the population to go extinct.

Even a recruitment pattern characterized by periodic

strong year-classes will not be able to compensate for

failures in intervening years. Recruitment failures at

low population levels where the reproductive capacity

FIGURE 10.—Probability distribution of Goodyear compensation ratio (recK) estimates using the methods of Martell et al.

(2008).
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of the population is already impaired are especially

damaging to population recovery.

Low rates of population recovery predicted by our

model are not unexpected, given life history attributes

of Gulf sturgeon (and other similar long-lived species)

with low recruitment compensation. The relatively low

values of recK estimated for Gulf sturgeon make this

population susceptible to slow population recovery

following large population declines and regular

recruitment failures. Our estimates of recK for Gulf

sturgeon ranged from 2.5 to 7.0 (Figure 10). In our

model, recK values of 2.5 reduce viability, causing

more frequent population crashes and slower recovery

rates across recruitment scenarios. A recK value of 7

produces the opposite effect, with faster recovery rates

and fewer population crashes. Values of recK 10 or

greater would be required for this population to be

resistant to the recruitment failures simulated here;

however, recK values this high are not supported by

historic harvest patterns and current population abun-

dance estimates. Our model simulated annual popula-

tion sizes are similar to mark–recapture abundance

estimates for the Apalachicola River Gulf sturgeon

population from the 1980s and 1990s (Zehfuss et al.

1999) and from early 2000s (W.E.P., unpublished

data).

Our baseline recruitment scenario 1 demonstrates

that even under stable recruitment conditions, the

Apalachicola Gulf sturgeon population is not likely to

recover by the 2023 target date outlined in the recovery

plan (USFWS and Gulf States Marine Fisheries

Commission 1995). Scenarios 3 and 4 represent

recruitment patterns that may occur as a function of

water management decisions that could limit Gulf

sturgeon access to some historic spawning sites. These

scenarios demonstrate that recruitment failures over

short time intervals could lead to declines in Gulf

sturgeon populations, increasing concerns over popu-

lation viability. Recruitment cycles described in

scenarios 5 and 6 mimic proposed recruitment patterns

for Gulf sturgeon based on observations of length-

frequency distributions from long-term monitoring

programs (Sulak and Randall 2002). Scenario 5 is

especially optimistic, producing population recoveries

in excess of the historic population after 100 years, but

still does not predict full population recovery by the

2023 target date.

Our model predicts that recruitment failures have the

greatest effect on population viability when total

population size is low. This is due to reduced

population fecundity in the absence of large older

individuals (Walters et al. 2008). Our model also

predicts that even under ‘‘normal’’ recruitment patterns

for 50 years (i.e., scenario 1) regular year-class failure

following this 50-year period is predicted to cause Gulf

sturgeon populations to decline because the rate of

recruitment is less than the mortality rate. Natural

mortality rate for Gulf sturgeon is low, and this species

is relatively long lived for fish species at this latitude.

Combined, these traits allow Gulf sturgeon to persist

for long time periods (i.e., decades) without significant

population growth (e.g., Kootenai River white stur-

geon; Paragamian et al. 2005), yet the continued

persistence of older individuals can give the false

impression that the population is relatively stable. For

example, our model scenario 2 predicts that the

Apalachicola River Gulf sturgeon population could

persist for approximately 25 years to 2010 before going

extinct, even with zero recruitment.

Management Implications

After more than 20 years of protection from direct

harvest, the Apalachicola River Gulf sturgeon popula-

tion viability is still uncertain. Preliminary results from

ongoing population assessments suggest that the

Apalachicola River Gulf sturgeon population has

slowly increased since the closure of the fishery (Pine

et al., unpublished data), but at present may still

number fewer than 1,000 adult individuals, or less than

10% of the estimated prefishing abundance. At these

low abundances population viability could be jeopar-

dized by disturbance events, such as hurricanes or

prolonged droughts, which could affect the long-term

viability of the species. Even under optimal recruitment

conditions, Gulf sturgeon recovery in the Apalachicola

River is prolonged and probably in excess of 100 years

for the population to reach historic prefishery levels

(Flowers 2008) given Gulf sturgeon life history

attributes do not favor rapid rebounds in population

size (Zehfuss et al. 1999; Zehfuss 2000; Pine et al.

2001; Sulak and Randall 2002).

Linking strong year-classes of Gulf sturgeon to

habitat conditions that produced them continues to be a

key research question posed by water and fishery

resource managers within the ACF basin. Regular,

large year-classes are probably of increased importance

to populations at low spawning stock sizes, because

even in good years the production of recruits may be

much less than populations whose age-structure is

unaltered (Walters et al. 2008). Sturgeon populations

are highly sensitive to changes in recruitment (Pine et

al. 2001), but whether the frequency or magnitude of

these year-classes are affected by anthropogenic

disturbances such as historical overfishing or large-

scale habitat alteration remains unclear (Sulak and

Randall 2002). For instance, the greater effect of

JWLD may not be that of blocking access to a quantity

of spawning habitat, but instead blocking Gulf sturgeon
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from a range of spawning habitats that could be

available at varying flow conditions or altering

downstream juvenile rearing habitats. Historically Gulf

sturgeon recruitment may have been less dependent on

a specific range of flows if a wider range of spawning

habitat was available throughout the Apalachicola

River system, a possibility managers should be aware

of when evaluating flow regulations, especially if

discharge during spawning is found to be an important

determinant to year-class strength and ultimately

recruitment to adulthood.

It is likely that large adult year-classes of Gulf

sturgeon are not simply a product of the number of

eggs produced in a given year. Because Gulf sturgeon

do not fully recruit to standard gill-net sampling

techniques until they are subadults, generally greater

than 450 mm fork length and around ages 4–6, these

fish have already survived a series of population

bottlenecks and survival challenges as eggs, larvae, and

juveniles. Thus, it is important to keep in mind that a

strong year-class appearing in the length-frequency

distribution is the product of, first, good spawning

conditions, and then several ‘‘good’’ years for sturgeon

survival over a variety of life stages. The ability of

researchers to accurately identify which particular

habitat conditions or potential bottlenecks appear most

important to facilitate overall population growth can be

lost among years of environmental variability between

spawning and recruitment of a year-class because of

variability among sampling techniques.

One certainty is that the threats to Gulf sturgeon

from changing land- and water-use practices through-

out their range are not declining and these populations

warrant continued protection and examination at each

life stage. Our results emphasize that decreasing

recruitment, such as by adversely altering in-river flow

regimes, would probably decrease sturgeon population

viability in the Apalachicola River. We believe water

resource managers in the ACF should exercise extreme

caution when considering water management practices

that further alter riverine flow regimes in the

Apalachicola River, as our model scenarios demon-

strate Gulf sturgeon populations are sensitive to

recruitment effects cause by these alterations, resulting

in delayed population recovery and possibly localized

extinction.
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Electronic Scoping Comments 

Name: Gravitt, Ford 
Affiliation: City of Cumming 
Comment: Given all that has been discussed herein, it should come as no surprise that the City of Cumming is 
vehemently opposed to the revisions to the Master Water Control Manual, especially as disclosed in subsection (b) on 
the Notice received on November 24, 2009.  To propose to end all withdrawals by the City of Cumming in July, 2012, 
thus cutting off water to hundreds of thousands of people in Forsyth County alone, is callous, reckless, and is a threat to 
human life and safety.  Moreover, given that the Corps and federal government permitted and allowed the City of 
Cummingýs expansions and investments to occur, the Corps should be estopped from now taking that expansion and 
investment away by turning off the water.  Finally, considering that the Corpsý proposal would take a billion dollar asset 
and make it worthless, turning off the water, if carried out, would be the epitome of a taking without just and adequate 
compensation.  To be blunt, when Lake Lanier was built the federal government compensated people so little ý $6.00 
and $7.00 an acre in some cases ý that many people accused the government of stealing the land.  Now, it appears that 
the government will do so again by rendering over fifty years of planning, investment, acquisition, and building worthless. 
 
For the reasons set forth in this letter, it is with the utmost sincerity that the City of Cumming asks the U.S. Army Corps 
of Engineers to reconsider the proposed revisions to the Master Water Control Manual, and especially to reconsider 
subsection (b) of the proposed revisions.  While Judge Paul Magnuson may have issued an order in the Tri-States 
Water Rights Litigation,  that does not mean that the Corps of Engineers should rush out and amend its manual when 
two and a half years still remain for the parties to resolve their differences, or for Congress to resolve the situation for 
them.   
 
Name: Heard, Jonathon 
Affiliation: City of Cumming Dept. of Utilities 
Comment: Given all that has been discussed herein, it should come as no surprise that the City of Cumming is 
vehemently opposed to the revisions to the Master Water Control Manual, especially as disclosed in subsection (b) on 
the Notice received on November 24, 2009.  To propose to end all withdrawals by the City of Cumming in July, 2012, 
thus cutting off water to hundreds of thousands of people in Forsyth County alone, is callous, reckless, and is a threat to 
human life and safety.  Moreover, given that the Corps and federal government permitted and allowed the City of 
Cummingýs expansions and investments to occur, the Corps should be estopped from now taking that expansion and 
investment away by turning off the water.  Finally, considering that the Corpsý proposal would take a billion dollar asset 
and make it worthless, turning off the water, if carried out, would be the epitome of a taking without just and adequate 
compensation.  To be blunt, when Lake Lanier was built the federal government compensated people so little ý $6.00 
and $7.00 an acre in some cases ý that many people accused the government of stealing the land.  Now, it appears that 
the government will do so again by rendering over fifty years of planning, investment, acquisition, and building worthless. 
 
For the reasons set forth in this letter, it is with the utmost sincerity that the City of Cumming asks the U.S. Army Corps 
of Engineers to reconsider the proposed revisions to the Master Water Control Manual, and especially to reconsider 
subsection (b) of the proposed revisions.  While Judge Paul Magnuson may have issued an order in the Tri-States 
Water Rights Litigation,  that does not mean that the Corps of Engineers should rush out and amend its manual when 
two and a half years still remain for the parties to resolve their differences, or for Congress to resolve the situation for 
them.   
 
Name: Gravitt, Ford 
Affiliation: City of Cumming 
Comment: See attached letter 
 
Name: Edwards, Peter 
Affiliation:  
Comment: Its common knowledge that the scope of the work that the Corps will be doing in updating the Water Control 
Manuals will be narrowed such that it will not consider or address the fact that the original ACF System design called for 
dams and storage facilities on the Flint River, which do not exist.   We know that the Flint River has the vast majority of 
the water basin area in the entire ACF System and that the basin area is roughly ten times the basin area that feeds 
Lake Lanier. We also know that for a lake the size of Lanier, itýs basin is significantly undersized. With the largest 
portion of the storage facilities in original System design missing from the System as it exists today, all stakeholders 
must face the reality that the System will never function in the manner for which it was designed. Furthermore to 
continue to assume that Lake Lanier, with it's undersized basin, should be looked at as the water source of first resort 
during normal and or drought situations to fulfill all the functions that the ACF System was originally designed to fulfill, 
with all due respect, defies common sense and any level of disciplined engineering evaluation of the issues involved in 
the ACF System. If all of the stakeholders want a better balanced system that supplies maximized and more consistent 
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levels and flows, then the stakeholders must address the issue at the heart of the matter.  If the majority of the originally 
designed storage facilities are missing from the ACF System, to limit the scope of the work to a rewrite of the Manuals 
controlling the operations of the remaining Lake Lanier facility is simply an engineering slight of hand and will not resolve 
the issues of supply and flows that are the heart of the issues in the ACF System. While the rewrite may provide some 
small benefit in terms of better management of Lanier's pool levels, and should certainly shed light on the all too 
mysterious process of managing the out flows from Lanier, it will not resolve the true issue, which is the missing of a 
massive part of storage facilities in the original System design.  If the goal is too improve the System such that all parties 
have sufficient flows under normal rain fall conditions and at least maximized flows during drought situations, then the 
obvious solution is to address the issue of the missing storage facilities on the Flint River. Simply stated if you wish to 
have maximized flows for all stakeholders during drought conditions you must have more storage facilities in place in the 
system to supply the down river flows during periods of drought. 
I strongly suggest that there be two scopes of work related to the rewriting of the Manuals. The currently scoped work as 
redefined by the Courtýs order and a second  broader scope of work that would encompass a preliminary engineering 
study that would define the benefits of additional storage facilities located on the Flint River, as well as preliminary 
feasibility study to locate appropriate locations for such facilities on the Flint River.  
 
Name: Hartt, Laura 
Affiliation: Upper Chattahoochee Riverkeeper 
Comment: This submission includes our comment letter and 2 attachments (UCR comments on Glades Farm Reservoir 
& UCR comments on Bear Creek/South Fulton County Reservoir). Under a separate submission, I will include additional 
attachments that accompany our comment letter on the revised scoping for the ACF Water Control Manual update. 
Thanks very much for considering our comments! Laura 
 
Name: Hartt, Laura 
Affiliation: Upper Chattahoochee Riverkeeper 
Comment: I have already submitted UCR's comment letter. For this submission, I am attaching 3 additional documents 
that go with that letter and its 2 accompanying attachments. These attachments are Water Contingency Planning Task 
Force PowerPoint (November 23, 2009); Water Contingency Planning Task Force Power Point, Appendix (Nov. 23, 
2009); and UCR comment letter to the Water Contingency Planning Task Force. I will submit one more attachment here 
shortly. Thanks again for your help! Laura 
 
Name: Hartt, Laura 
Affiliation: Upper Chattahoochee Riverkeeper 
Comment: This is the final installment for UCR's comments on revised scoping for the ACF Water Control Manual. With 
this attachment, you should (hopefully) have received a letter plus 6 total attachments. Happy Holidays! Laura 
 
Name: Tonsmeire, Dan 
Affiliation: Apalachicola Riverkeeper 
Comment: Please accept attached comments on the revised scoping for the ACF Water Control Manual. 
 
Name: Tonsmeire, Dan 
Affiliation: Apalachicola Riverkeeper 
Comment: Please consider attached comments on revised scoping of the ACF Water Control Manual. 
 
Name: Houston, Billy 
Affiliation: Tri Rivers Waterway Development Assn 
Comment: The comments of Tri Rivers Waterway Development Association are hereby submitted.  Hard copies will 
follow by overnight delivery to Tetra Tech, 107 Saint Francis Street, Suite 1403, Mobile, Alabama 36602-9986, per the 
Corps' instructions. 
 
Name: Allen, John 
Affiliation: State of Georgia 
Comment: Please see the attached comments filed on behalf of the State of Georgia. 
 
Name: Stevens, Pat 
Affiliation: Metropolitan North Georgia Water Planning District 
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Comment: The following comments from the Metropolitan North Georgia Water Planning District along with copies of 
the three District Plans were delivered yesterday,  Dec 30, 2009,  to Tetra Tech at the Mobile address in the Federal 
Register. 
 
Name: Atkins, Brian 
Affiliation: Alabama Office of Water Resources 
Comment: These comments are submitted by J. Brian Atkins, Director of the Alabama Office of Water Resources, on 
behalf of the State of Alabama.  These comments are submitted through the ýComments and Contact Information 
Formý found on the Corpsý webpage relating to the ýMaster Water Control Manual Update Environmental Impact 
Statement for the Apalachicola-Chattahoochee-Flint River Basiný (http://www.sam.usace.army.mil/pa/acf-
wcm/mail_list.htm).   The State of Alabama notes that the form requires a commenting party to choose one, and only 
one, ýResource Areaý to which submitted comments are related.  This limitation is, or could be, unduly restrictive, as 
many comments submitted through this form will likely relate to more than one ýResource Area.ý  In fact, the comments 
submitted by the State of Alabama relate in some way to most, if not all, of the ýResource Areaý categories listed on the 
Corpsý website.  The State of Alabama is submitting these comments under the ýWater Managementý category, as it is 
the broadest and most inclusive category.  However, the State of Alabama in no way intends to limit its comments to any 
single, specific ýResource Area,ý and expressly states that its comments relate to each and every ýResource Areaý 
relevant to the substance of the submitted comments.  The State of Alabama also reserves the right to submit additional 
comments regarding the scoping process for the ACF Manual update.      
 
Name: Perkins, Tim 
Affiliation: Forsyth County Water 
Comment: Updating the water control manuals should include possible increases of municipal and industrial water use 
as the Judgeýs ruling is still under appeal.  If you are not going to revise the manual due to the ruling that water supply 
was not an original use, then it would seem fitting that you would also not include other needs that were not covered in 
the original identified allocations. Things such as minimum flow for endangered species should not be considered.  
Hydropower would have been from the lake itself and not the needed flow for cooling water needed downstream.  
Releases for trout survival in an artificial trout stream would not have been allowed.  Unless we are planning for the 
addition water needs above the original allocations the existing manual would continue to work.  It seems to be a huge 
waste of tax dollars doing a study that will not determine if addition water can be provided. 
 
Forsyth County citizens have rights to the water that flowed in the river before the lake was built.  The existence of the 
lake has prohibited Forsyth County for obtaining easy access to the river for water supply.  
If the judgeýs ruling is upheld and Congress does not reallocate storage in the lake, consideration should be given to 
Forsyth County to obtain our reasonable share of water from the lake equal to the supply that would have been available 
from the river.  We would not be using any of the lakes storage and we would be forced to provide our own storage 
outside the boundaries of the lake if that happens. 
 
Over 20 square miles of Forsyth County are flooded by the lake. Some of that land was taken from unwilling land 
owners, family farms were flooded, family graves flooded, and now almost all other users along the river have been able 
to obtain water needed for their use except for Forsyth County.  We have been forced to acquire water from other 
sources at a greater cost to our citizens.  
 
The lake itself is partially responsible for the increased water demand and growth of the area.  The use of the parks, 
campgrounds and such brought the growth to this area. Water supply to support those needs should come from the 
lake.  
 
While speaking at a conference I stated that it is un-American for a County on which the lake sits to be denied water 
supply from the lake. A person in the audience said, no, only in America could something like that happen.  
 
It saddens me to believe that they are correct. 
 
Tim Perkins 
Forsyth County  
Director of water and Sewer 
 
Name: Barnhorst, Vicki 
Affiliation: Lake Lanier Association, Inc. 
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Comment: Please accept the attached comments from the Lake Lanier Association as part of the scoping process for 
revisions to the ACF Water Control Manual. 
 
Name: Emery, James 
Affiliation: Troup County Board of Commissioners 
Comment: Please see attached comments: 
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