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nm D!Pilnmrr or TU ilKt" 

nm TOW or DAUPBIB ISLUID.. 

FOil CONSTl.UCTICJI or nm HAVIGATICll PIDJ!CT AT. 

FOllT GAINES CHANNEL ( GOVEUMllT CUT) 

. - . 

THIS AGREEMENT entered into this / 01;. day of- ~f'~ ~ 
199L, by and between the DEPARTMENT OP THE ARMY (hereinafter referred 

to u th• "Government") acting by and through th• Aaaiatant Secretary of 

the Army (Civil Works), and the TOWN OP DAUPHIN ISIABD (hereinafter 

referred to as the "Local Sponsor"), acting by and through ita County 

Commission, 

WITNESSETH THAT: 

• 

WHEREAS, the authority for construction of the navigation project at 

Fort Gaines Channel (Government Cut) at Dauphin Island, Alabama 

(hereinafter called the "Project") is contained in Section 107 of the 

River and Harbor Act of 1960, Public Law 86-645, as amended; and, 

WBEll!AS, construction of th• Project i• deacribed iD a report 

entitled Detailed Project Report, prepared by th• District Engineer, U. s. 

Army Engineer District, Mobile, Alabaaa, dated March 1990, and· approved by 
. 

the Chief of Engineers, U. S. Army, Waabington, D.C., on July 9. 1990 ; 

and, 
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WB.EREAS, th• Water Reaourcea Development Act of 1986, Public Lav• 

99-662. aa ... nded. apecif iea th• coat-sharing requirements applicable to 

th• Proj.it; and 
I 

WHEREAS, Section 221 of th• Flood Control Act of 1970, Public Lav . 
91-611, aa amended, provides tha~ the conatruction of any water reaourc•• 

project by th• Secretary of th• Army shall not be coamt.enced until each 

non-Federal interest has entered into a written agreeaent to furnish it• 

required cooperation for the Project; and, 

WHEllEAS, the Local Sponsor haa the authority and capability to 

furuiah the cooperation hereinafter set forth and ia willing to 

participate in project cost-sharing and financing in accordance with th• 

terms of this Agreement; 

NOW, THEREFORE, the parties agree as follows: 

ARTICLE I - DEFINITIONS 

For purposes of this Agreement: 

a. The term "general navigation features of the Project" shall mean 

the following project features assigned to commercial navigation: 

An improved navigation channel beginning at the 7-f oot 

Billy Goat Hole anchorage basis and extending upstream 

4,070 feet to the intersection with the 7-foot Dauphin 

taland Bay (State maintained) Channel. The Channel is 
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to be dredged to a 6-f oot depth with an additional 

2-foot depth for advance maintenance and an 
~ 

~ 

addition.all-foot for over-depth. Channel width ia to 

be an existing 40-foot bottom width, with a 1 vertical 

to 3 horizontal side slope. 

b. The term "total coat of conatruction of general navigation 

f aciliti•• .. aigued to commercial navigation" shall mean all coata incurred 

by th• Local Sponsor and the Government directly r~ted to construction of 

the general navigation feature• of project. Such coats shall include, but 

not neceaaarily be limited to, actual construction coats, coats of 

preparation of contract plans and specifications, costs of relocationa not 

performed by or on behalf of the Local Sponsor, coat• of applicable 

engineering and design, supervision and administration coata, coat• of 

contract dispute settlements or awards, and the value of landa, eaaeaenta, 

rights-of-way, dredged material disposal areas, and relocation.a or facility 

alterations performed by or on behalf of the Local Sponsor, but shall not 

include any costs for betterments, operation, repair, maintenance, 

replacement, or rehabilitation. 

c. The term "period of construction" shall mean the time from the 

advertisement of the first construction contract to the time of acceptance 

of the general navigation features of the Proj ect by the Contracting 

Officer. 

d. Th• tera "Contracting Officer" shall mean the District Engineer~ 

U. S. Army Engineer District, Mobile, Alabama, or bis design••· 

e. Tb• tera "highway" shall mean any highway, thoroughfare, roadway, 

street, or other public road or way. 

f. Th• term "relocations" shall mean alteration.a, modification.a, 
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lowering or raiaing in place, aatl/or new cotl8tructiou related to, but 'not 

limited to, exiatina: railroade, highvaye, bridge•, railroad bridge• and 
it 

approach•• thereto, building•, pipelin••· public utilitie• (aucb •• 

municipal water and sanitary aewr lin••• telephone linea, and storm 

draina), aerial utilitiea, cemeteriee, and otb•~ facilities, 1tructurea, and 

improvement• detenained by the Govermaent to be neceaaary for the 

construction, operation and 11&int•nanc• of the Project. 

g. Th• term "fiscal year" shall mean one fiscal year of th• United 

Stat•• Government, unle•• otherwi•• specifically indicated. Th• Govermaant 

f iacal year begins on October l and enda on September 30. 

h. The term "involuntary acquiaition" shall mean tbe acquiaition of 

lands, easements, and rights-of-way by eminent domain. 

1. The term "functional portion of the Project" shall mean a c01aplated 

portion of the Project as determined by the Contracting Officer to be 

suitable for tender to the Local Sponsor to operate and maintain in advance 

of completion of construction of the entire Project. 

ARTICLE II - OBLIGATIONS OP PARTIES 

a. The Government, subject to and using funds provided by the Local 

Sponsor and appropriated by the Congress of the United States, shall 

expeditioualy construct the general navigation features of th• Project, 

(including alterationa or relocations of highway and railroad bridge•, a~d 

approacbee thereto), applying tho•• procedure• usually followed or applied 

in Federal Projects, purBuant to Federal lave, regulation•, and policiee. 

The Local Sponaor shall be afforded the opportunity to review and comment on 

all contracts, including relevant pi.an. and apecif1cat1ou., prior to the 
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issuance of invitationa for bida. The Local Sp0118or also shall be afforded 

th• opportuni.ty to review and comment on all modif icationa and change orders 

prior to lha issuance to the contractor of a Notice to Proceed. The 

Government will consider the comments of th• Local Sponsor, but award of the 

contract• and performance of the work thereund•~ (Whether the work is 

performed under contract or by Government personnel) shall b• exclusively 

within the control of the Government. 

b. The Government shall operate and maintain the general navigation 

features of the Project. 

c. The Local Sponsor shall provide and maintain. at it• own expense. 

all project facilities other than those for general navigation, including 

dredged depths commensurate with those in related general navigation 

features.in berthing areas and local access channels serving the general 

navigation features. 

d. The Local Sponsor shall provide to the Government all lands • 

easements, rights-of-way. including dredged material disposal areas, and 

perform, or assure performance of, all relocations or alterations of 

facilities and utilities (except relocations or alterations of highway and 

~ailroad brid~es. and approaches thereto). determined by the Government to 

oe n~cessary for construction. operation, or maintenance of the Project. 

e. As £urther specified in Article VI hereof. the Local Sponsor shall 

provide, during the period of construction. a cash contribution equal to the 

f olloving percentages of th• total coat of construction of the general 

navigation f acilitiee assigned to commercial navigation: 

l. 10 percent of the costs attributable to the portion of the 

Project which baa a depth not in excess of 20 feet; 

2. 25 percent of the coats attributable to the portion of the 

s 
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Project which h.a9 a depth in exceee of 20 feet but not in excaa• of 4S feet; 
I 

and 
I 
~· 50 percent of th• coat• attributable to the portion of th• 

Project which baa a depth in exceee of 45 feat. 

f. Pursuant to Section 103(c)(4) of the Weter Resource• Davelopaant. 

Act of 1986 (P.L. 99-662). the Local Sponsor shall provide 50 percent of the 

project coats allocated to recreational navigation. 

I• As further specified in Article VI hereof. the Local Sponeor ahall 

repay vith interest, over a period not to exceed 30 year• follovtn1 

completion of the Project or separable element thereof, an additional 0 to 

10 percent of the total cost of conetruction of general navigation 

facilities assigned to commercial navigation, depending on the value. aa 

calculated under Article IV hereof, of items provided pursuant to paraaraph 

d. of thi• Article. If the credit allowed for such itema is lesa than 10 

percent of the total cost of construction of general navigation facilitiaa, 

the Local Sponsor shall repay a percentage of the said total cost equal to 

the difference between 10 percent of the total coat and th• percentage of 

the total cost represented by the value of such items. If the credit 

allowed is equal to or greater than 10 percent of said total cost. the Local 

Sponsor shall not be required to repay any additional percentage of the 

total cost. 

h. No Federal funds may be used to meet the Local Sponsor ehara of 

project coats under this Agreement unlesa the expenditure of euch fund• J.a 

expressly authorized by statute aa verified in writing by the grantinl 

agency. 

i. Limitation on Use of Appropriated Funds to Influence Certain 

Federal Contractual and Financial Transactions. In compliance with the Act 

6 



• 

• 

• 

of October 23. 1989. the "Department of the Interior and Rel.&tecl Agenei•• 

Appropriation• Act of Fiscal Year 1990", the Local Sponsor agr••• that it 

will pro.td• and execute the "Certification Regardina Lobbying" aa-attached 

hereto a• Exhibit "B" and will comply with all applicable provision.a of said 

Act in executina this Aareeaent • 

. 
ARTICLE III - LAND$. FACILITIES. AND PUBLIC LAW 91-646 REt.OCATION 

ASSISTANCE 

a. Th• Local Sponsor shall furnish to the Government all landa, 

easements, and rights-of-way, including suitable borrow and dredged 

material disposal areas, aa may be deteI'lllined by the Government to be 

necessary for the construction, operation, and maintenance of th• Project, 

and shall furnish to the Government evidence supporting the Local 

Sponsor's legal authority to grant rights-of-entry to such landa. Th• 

necessary lands, easements, and rights-of-way may be provided 

incrementally, but all lands, easements, and rights-of-way determined by 

the Government to be neceoaary for work. to be perf oI'llled under a 

construction contract must be furnished prior to the advertisement of the 

construction contract. 

b. The Local Sponsor shall provide or pay to the Government the cost 

of providing all retaining dikes, wasteweirs, bulkheads, and embankments, 

including all monitoring features and stilling basins, that may be 

required at any dredged material disposal areas necessary for construction 

of the Project. 

c. Upon notification from the Government, the Local Sponsor shall 

accomplish or arrange for accomplishment at no cost to the Government all 

relocations (excluding railroad bridges and approachea thereto) deterained 

by the Government to be necessary for construction of the Project. 

7 
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d. Th• Local Spoo.aor shall comply vith th• applicable pr'"i8io:D9 of 

th• Unifora llalocationa Assistance and Real Property Acquisition Polici•• 

~ 
Act of 19~0, Public Lav 91-646, aa amended by Title IV of th& Surface 

Transportation and Uniform Relocation Assistance Act of 1987 (Public Lav 

100-17). and the Uniform Regulations contained in 49 CFR Part 24, in , 
acquiring land•• eaaemants. and rights-of-way for construction and 

subsequent operation and ir.aintenance of th• Project, an.cl infora all 

affected persona of applicable benefits. polici••• and procedures in 

connection with said Act. 

ARTICLE IV - VALUE OF LANDS AND FACILITIES 

a. The value of the lands. easements. and rights-of-way to be 

credited toward the additional 10 percent of total costs th• Local Sponsor 

must repay pursuant to Article II.f. vill be determined in accordance with 

the following procedures: 

1. If 'the lands, easements. or rights-of-way are owned by th• 

Local Sponsor as of the date the first construction contract for the 

Project is awarded, the credit shall be the fair market value of the 

interest provided to the Government by the Local Sponsor at the time of 

such award. The fair market value shall be determined by an appraisal, to 

be obtained by the Local Sponsor, which has been prepared by a qualified 

appraiaer who is acceptable to both th• Local Sponsor and the Government-

The appraisal shall be reviewed and approved by the Government. 

2. If the lands, easements, or rights-of-way are to be acquired 

by the Local Sponsor after the date of award of th• first construction 

contract for th• Project, the credit shall b• the fair market value of the 
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int•r••t at th• time •uch- int•r••t i• acquired. 
f 

Th• fair .. rut value 

shall b• daterainad aa specified in Article IV.a.l. of thia Agra .. ent. If 

• the Loc~Sponaor paya an amount in axe••• of th• appraiead fair market 

value. it may be entitled to a crad.it for the exce•• if th• Local Sponaor · 

ha• secured prior written approval from th• Government of its of far to 
' 

purcha•• 1uch intare1t. 

3. If th• Local Sponsor acquire• more land•• eaa ... nt1 or 

right1-of-vay than are necessary for Project purpo•e•• aa detarainad by 

th• Government. then only the value of such portiona of tho•• acquiaitiona 

as are necessary for Project purposes •hall be included in total project 

costs and credited to the Local Sponsor's share. 

4. Credit for lands. eaa .. ents and right•-of-vay in the ca•• of 

involuntary acquisitions which occur within a one-year period preceding 

th• data this Agreement is signed or which occur after the date thi• 

Agreement is signed will be baaed on court awards. or on stipulated 

settlements that have received prior Government approval. 

5. Credit for lands. eaeements. or righte-of-vay acquired by th• 

Local Sponsor within a five-year period preceding the date this Agreement 

is signed, or any time after this Agreement is signed, will also include 

the actual incidental costs of acquiring the interest, e.g., closing and 

title costs, appraisal costs, survey costs, attorney's fees, plat maps, 

and mapping costs. as well ae the actual amount• expended for any payment 

of Public Lav 91-646 relocation aa1istance benefit• provided in accord~• 

vith th• obligations under thia Agreement. 

b. Tb• coats of alteration.a or relocationa of facilitie• and 

utilitie• incurred by the Local Sponsor that will be credited towards the 

additional 10 percent of total coats which the Local Sponsor auat repay 

9 
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pursU&nt to Article II. g., of thi• Agre .. ent shall be that portion o~ the , 

actual. co•t• determined .. set forth below, and approved by th• 

. 
l. Highways and Bridges: Only that portion of the cost a• would 

be necessary to construct substitute bridge• and highways to the de•i&D 
I . 

standard that the State of Alabama would u•• ·in conatructing a nev bridge 

or highway under siJlli·lar conditiona of geography and traffic load•. 

2.· Facilities and Utiliti•• (including railroads): Actual 

relocation costs, less depreciation, l••• salvage value, plua the co•t of 

removal, lea• the cost of betterment•. With respect to betterment•, new 

materials shall not be used in any alteration or relocation if material• 

of value and usability equal to tho•• in the existin& facility are 

available or can be obtained as salvage froaa the existing facility or 

otherwise, unless the provision of new material is more economical. If, 

despite the availability of used material, nev material ie used, where the 

use of such new material represent• an additional cost, such cost will not 

be included in the Local Sponsor's coat. 

ARTICLE V - CONSTRUCTION PHASING AND MANAGEMENT 

a. To provide for consistent and effective communication between the 

Local Sponaor and the Government during the period of con•truction, the 

Local Sponaor and the Government shall appoint representativ•• to 

coordinate on scheduling, plana, specificationa, modifications, contract 

costs, and other matters relating to construction of the Project. Tba 

Local Sponsor will be informed of any change• in cost estimates. 

b. The representative• appointed above •hall aeat a• necessary 

during the term of Project construction and shall make such 

recommendationa aa they deem warranted to the Contracting Officer. 
10 
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c. Th• ContractinS Officer •ball c~ider the nco nadatiou of the 

repream:atati•a ill all 11.att•r• relatilla to th• conatruction of the 

naviaati~_ featur•• of the Project, but the Contractina Offi~er. havina 
.. 

ultimate r•.•pouibility for conatruction of the Project. hu COllpl•t• 

dis.cretion to accept. reject. or modify the rec~endationa. 

ARTICLE VI - KETllOD or PAYMENT 

a. The Local Sponsor shall pro.ide, during the period of 

construction. caab payment• required to meet it• obligationa under Article 

II of thi• Agreement. Total project coat• are preaently estimated to be 

$236,500.00. In order to meet it• caah payment requir .. ent•, the Local 

Sponsor must provide a cash contribution preaently estimated to be 

$43,200.00. The dollar auwunte set forth in thi• Article are baaed upon 

the Government's best estimates which will reflect projection of coata, 

price level changes, and anticipated inflation. Such coat eetim&tea are 

subject to adjustments baaed upon coat actually incurred and are not to be 

construed as the total financial responsibilities of the Government and 

the Local Sponsor. 

b. The required cash contribution shall be provided as follows: 30 

calendar days prior to the award of the first construction contract, the 

Government shall notify the Local Sponeor of the Local Sponsor's estimated 

share of project coats, including ita share of coats attributable to the 

Project incurred prior to the initiation of conatruction. Within lS 

calendar days thereafter, the Local Sponsor ahall provide th•· Govermaent 

th• full amount of the required contribution by delivering a check payable 

to "FAO, USAED, Mobile" to the Contracting Officer representing the 

11 
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Goverma•nt. In th• event that tocal project co•t• are expected to exceed • 

th• ••ti&at• aiven at the out••t of conatruction. th• Government shall 

• immediately notify the Local Spon.1or of th• addition.al contribution the 

Local Sponaor vill be required to make to meet ita ahar• of the revised 

estimate. Within 45 calendar days thereafter. th• Local Sponsor shall 
' 

provide th• Government the full amount of th• additional required 

contribution. 

ARTICLE VII - DISPUTES 

Before any party to this Agreement m.ay bring suit in any court 

concerning an issue relating to thi• Agreement. such party must first seek 

in good faith to resolve the issue through negotiation or through other 

forms of nonbinding alternative dispute resolution mutually acceptable to 

the parties. 

ARTICLE VIII - OPERATION. MAINTENANCE. AND llEHABILITATION 

a. After the Government has turned the completed Project. or a 

functional portion of the Project. over to the Local Sponsor, the Local 

Sponsor shall operate and maintain all portions of the Project, except for 

general navigation features and aid• to navigation. in accordance with 

regulation• or directions prescribed by the Government. 

b. Th• Local Sponsor hereby gives th• Goverument a right to enter. 

at reaaonabl• times and in a reasonable manner. upon land which it ovna or 

control• for access to the Project for th• purpo•• of inspection. and. if 

nece•sary, for the purpose of completing, operating, maintaining, 
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repairing, replacing, or rah.abilitatina tbe Project. If an iupectiocS 

shove. that the Local Sponaor for any reaeon u failing to fulfill it• 

• obligati099 under thiJI Agre ... nt without receiving prior written approval 
I 

from tbe Government, the Government will send. a written notice to the 

Local Sponaor. If th• Local Sponao~ par•i•t• ila such failure for 30 
• f • • 

calendar daya after receipt of the notice, than th• Government ehall have 

a rip~ to enter, at reaaonable tiaea and. in a reasonable manner, upon 

l.&nda th• Local Sponaor owna or control• for ace••~ to th• Project for tb• 

purpoa• of completinl"• operatinl• maintainin1, repairing, replacing or 

rehabilitattna th• Project. No completion, operation, maintenance, 

repair, replacement. or rehabilitation by th• Govermaent shall. operate to 

relieve the Local Sponsor of responsibility to meat it.a obligationa aa aet 

forth in this Agreement, or to preclude th• Government from purautna any 

other remedy at law or equity to aaaura faithful performance purauant to 

this Agreement. 

ARTICLE U - RELEASE OF CLAIMS 

The Local Sponsor shall hold and save the Government free from all 

damages arising from the construction, operation, and maintenance of the 

Project, except for damages due to the fault or negligence of the 

Governaant or it• contractors. 

ARTICLE X - HAZARDOUS SUBSTANCES 

a. Af tar execution of this Agreement and upon direction by th• 

Contracting Officer, th• Local Sponsor ahall perform, or cause to be 

13 



• 

• 

perf ol'llM. auca environaental inveatigatioua aa are d•t•rainacl nae••~ 

by th• Gov.rameut to identify th• eziatence of any hazardous aubatancea 

reauJ.ate~u:nd•~ the Compreheuaiv• Enviromaental Reepouae. C~eneation and 

Liability:Ac~ (C!llCLA). 42 USC 9601-9675. ou- landa to ba provided to th• 

Govenmant by the Local Sponaor for conatructiop. operation. and 
• , • I 

maintenance of the Project. AU actual. coac. illcun-ed by th• Local 
. 

Spouaor which are properly- allovabla and allocable to performance of any. 

such environaantal inveatigations shall be includ~ ill total project coats 

and coat shared as a construction cost in accordance with Section 101 of 

Public Lav 99-662. 

b. In th• event it 18 discovered through an euTironaental. 

investigation or other me&n.9 that any landa. eaa ... uta. righta-of-vay. or 

dispoeal areaa to be acquired for the Project contain any hazardous 

substance• regulated under CERCLA. the Local Sponsor shall provide promp~ . 

notice to the Government and shall not proceed with th• acquisition of 

such land•. easements. rights-of-way, or disposal areaa until so directecl 

by the Govarmaent. 

c. The Government shall, after consultation with the Local Sponaor, 

but in its sole discretion. determine whether to initiate construction of 

the Project. or if already in construction, to continue with construction 

of the Project, or to terminate construction of the Project for the 

convenience of th• Government in any case where hazardoua subatancaa 

regulated under C!B.CLA are found to exiat. Should the Government 

detenaine to proceed or continue with construction after conaideriDa any 

liability that m&y arise under CEllCLA, the Local Sponsor shall be solely 

reapouaibl• for any and all necessary cleanup and response coats. to 

include the coats of any studies and investigatioua neceaaary to deteraine 

14 
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the extant of and appropriate reaponae to ch• conc .. 1natton. I 
Suctr co8&9 

shall noe be couidared a part of total project co•ta aa defined in tbia 

Agre ... ntl In the event the Local Spouor faila to provide any funda 
!-

necea•ary to pay for cleattup and re•pon•• co•t• or to oth~rviee diacb.arae 

it• raaponeibilitiea under tbia paragraph upon direction by the 
' ' ; • ' I 

Government. the Government may either terain&te or euapeud work on. the 

Projec~ or proceed with further work •• provided ill Article XVI. &a ·••e-

forth below.-

d. Th• Local Sponsor and the Government ab.all couult with each 

other under the Conatruction Pha•ing and Kanaa ... nt Article of tbia 

Agreement to assure that ~eaponaibl• partiea bear all nece•aary cleanup-

and reapon•• coats •• defined in CEllCLA. A:a.y deciaion made purauanc to 

paragraph c of this Article shall not relieve any party from any liability 

that may arise under CERCLA • 

e. Th• Local Sponsor shall operate. maintain. repair. replace. and 

rehabilitate the Project in a manner so that liability will not aria•· 

under CER.CLA. 

ARTICLE XI - MAINTE~ANCE OF RECORDS 

a. The Government and the Local Sponsor shall keep books. records. 

docuaenta. and other evidence pertaining to coats and expen••• incurred 

pursuant to thia Agreement to th• extent and ill such detail aa will 

properly reflect total project co•ta. The Govermaent and th• Local. 

Spouor shall maintain such book.a, records, document•. and ocher evidence 

for a mini.Dn.a of three years after completion of conetruction of the 

Project and re•olution of all relevant claias ariaina therefrom. and aball 
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make ~la-ac their- off:leea •~ raucmabl• cw.a~ auch booU..- r•coid.9• 

docu.aDt••·aM other nidanca for inapectiou and audit by audM>riz8'; 

repreaen~~i~ot th• part1ia to tbi.e Aara...ut. 

lt. ~ .. Local Sponaor abal1 prepare ma pa of all. land•• aaa ... uta au 

righta-of-way obtaille4 by it for conatructiou o~ th• Project. Upon . , . 
complatio11 ot the Project• th• Local Sponaor ahall pr~id• th• Goverima11t 

.. . 
a copy of . ..U sap-

AllTICL! XII - FEDERAL AND STA'B LAWS 

In acting under it• Tighta and obligatiou hereunder. th• Local 

Sponaor asreea to comply with all applicable Federal ancl Seate lava and 

regulation•• including Section 601 of Title VI of th~ Civil Jligbta Act of 

1964 (Public Lav 88-352) and Department of Defenaa Directive 5500.II 

issued pursuant thereto and publiahed in Part 300 of Title 32. Code of 

Federal Regulations. aa well aa Army Regulation 600-7. entitled 

''Nondiscrimination on the Baaia of Handicap in Proarama and Activiti•• 

Assisted or Conducted by the Department of th• Army." 

ARTICLE XIII - RELATIONSHIP OF PARTIES 

Tb• parties to this Agreement act in an independent capacity in th• 

performance of their respective functions under this Agraeaeut. and 

neither party i.a to be conaideracl th• officer. agent. or maploy•• of th• 

other • 
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ARTICLE XIV - orrtCL\LS 1or ro B!dltl't : , 

Ko ~er or delegate to th• Conar•••• or reaident comaiaaiouer. 

shall be adaitted to any •bar• or pare of tbia Aar• ... nt. or to any 

benefit thac aar ari•• therefroa. . ' . , 

: ~ 

AJlTICL& XV - COVElWIT AGAINST CORTmG!ll'r" PUS ~ 
.. ' 

The Local Sponaor W&1T&nta that DO peraon O~ aell.iDa qe11e7 ha. been 

employed or retained to •<>licit or ••cure tbia Aar• ... nt upon agre...ac or 

understanding for a commioaion. percentage. brokeraa•. or contingeac f•••· 

excepting bona fide employee• or bona fide eatabliabecl comaercial or 

selling agencies maintained by th• Local Sponaor fow- th• purpo•• of 

securing buaineea. For breach or violation of thia warranty. the 

Government shall have the right to annul thi• Agreeaent without liability. 

or, in its di.scretion, to add to th• Aar•ea•nt or couaideration. or 

otherwiae recover, the full amount of such comaisaion. percentage. 

brokerage, or contingent fee. 

ARTICLE XVI - TERMINATIO~ OR SUSPENSION 

a. If at any time the Local Spouaor fail.a to aaka the payaent• . 

required under thi• Agre~ment. th• Secretary of the Army ahall terain.at•­

or suspend vork on the Project until the Local Sponaor ia no longer ill 

arrears, unleaa the Secretary of the Army deterainea that continuation of 

work on the Project 1a in th• interest of the Uuited State• or ia 

neces•ary ill order to satisfy agreementa with any other non-Pederal 

17 

: 



• 

• 

- . 
inter.ats iD connection wit~ the Project. MJ.y delin.quant pa,.ent: •baR .,_: .. , . 

c~ illtereat at a rate, to be daterained by th• Secretary of tb,eo. 

Tr~~~~qual. to lSO per cen~ of the averaa• bond eq~valent rate of 
. . - T 

tba· 13-wak... Treuury billa auctioned imadiately prior ta the date 011 

vbic" nc:b payaent becaaa delinquent, or auctioaeci illllledia.tely prior to 
• • f # • 41 • , 

the- b .. 1nning of each additional 3-month period if the period of .. . 
~ exceed• 3 months. 

b. If the Govermaant fails to receive anmial appropriatiou for the 

Project in amounta sufficient to meet project expenditures for the 

then-current or upcomJ.ng fiscal year, the Govermaent: shall ao- notifT th• 

Local. Sponaor. After 60 calendar days either party aay elect without 

penalty to terminate thi• Agreeaent pursuant to that Articl• or to deter 

future performance hereunder; however, deferral of future performauce 

under thia Agreement shall not affect exiating obli&ationa or relieve. th• · 

parties of liability for any obligation previously incurred. In the event 

that either party elects to terminate thi• Agreement purawmt to thia-

Article, both parties shall conclude their activitiea relating to th•· 

Project and proceed to a final accounting in accordance with Article Vt. 

of this Agreement . In the event that either party elects to defer future 

performance under this Agreement pursuant to this Article, such deferral 

shall remain in effect until such time as the Government receives 

auf ficient appropriations or until either party elect• to tenain&t• tbia 

Agre .. ent. 

ilTtCL! XVII - .NOTICES 
i 

I 

~ 

•. 

a. All Dbticea, requests, demanda, and other comunicationa required · 

or permitted to be given under thi• Agre .. eut shall be deeaecl to ba't'e be.a.-· 

18 
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~· · ~. -~-·-

dulyr ai• .. tf·m wrtcmr _. deliTer..t penonallT• 1i•aa by.,. ..... 
• 

· . . t1.:. S. Armr Corp• of EnaiDe•rs .. Mobil• Dia trice. 
P. O; lent 2218 

"· .. Mobil•, Alabama 36628-ootl 

l). A party lia,.. chant• tba- adclru• to which. •ucb co mieecionn 

to be direct• by giviq written.. notice to th• other in th• ~r 

provided in this Article~ . ' . 
~- . -

~- :> C\ • 

c • . Any notice. requuc. dWnd·. or other c• mtcatiOIL ..- ,.as 1pt 
.... ;,'" · .. .. .... 

to thi• Article shall be d•-ed to have been receivecl. bT tbe a# I• II ui' ·~t 
aucb ti.a• aa it is pereonally delivered or seven caleada~ daya af te~ 1t :~ 

aailecl. aa the c .. • may be. 

ARTICLE XVIII - CONJ'IDEMTIALITT 

To the extent permitt ed by the law governing each party, the .· 

agree to maintain the confidentiality of exchanged informatio·1 ~ .... 

requutecl- to do ao by. th• provi.clina. party. --· 
. ~:... .. · 

..,.. > •• 
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IS Wl'IllSI WBD!OF. th• par~i•• hereto ha~ aecute4 th1a Aax• r L·~~ -

v!W:~ •ball. becma affective upon the data it ia •iped by the. Mane•• 

!ee.1wwJt·- the.*'*> tetv U Wotka) Diatrict Engineer. Mobil• District, 

U. s. A.rq-Corp• of Engineera. 

nm DUAJ.DCllT" or THI ABKY TOW or DAUPBill ISLAD 
, 1 • ' 
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C!KtUICATIClf or AUTBORITr 

I, ~Iv' lb. t ~,,,} , do hereby certify that I - th• 

Attorney for the TOW Of DJPm ~St.AND; that said Tovu of Dauphin bland 

i8 a leaally couatituted public eutity with full authority and legal 
I • I ' 

capability to perform th• teru of th• Agre ... nt between it and the. 

Departaenc of the Arwf in connection vi th the Fore Gain•• Channel Projecc 

and to pay daa&&••• if necesaary, in th• event of th• failure to perfona, 

in accordance with Section 221 of Public- Lav 91-611, and that the Mayor, 

[};a I C /tJJfJr:asaJ , who baa executed thia Agreant on behalf 

of th• Town of Dauphin Island, haa acted within hia/her stacutory. 

authority. 

IN WITNESS WHEREOF, I have mad• and executed thi• certificatiOR ~ 

chi• ~ 1.,,-d•y of Avrvs1 . 199.L_ • 

EXllIBIT "A" 
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CDTU CCA1'I011 IV..&IJ)IJlc: LDlltlMi 

Tha undar•ipe&. ceftif i••. to the beat of hia or her lmowledge and. belief 
tb&U ' .. . (1) lfo r~eral appropriated fund• ban been paid or will be paid, by or 
on behalf.' of the underaipied. to any p•r•oa for influencina or att911ptina 
to influence an officer or a1ploye• of any a1ency, a Member of Couar•••• 
an of ficar or a.ploy•• of Conp-u•• or an eaployaa of a Maaber of Conar••• 
ill coDDKCioll. with tb• avard1n1 of any Federal ·contrac~,. the ••Irina of any 
Federal grant. the ••lr1q of any Federal loan. the antertnc 1nto of any 
cooperatiTe qra~ae. and tba uceutoa. continuation. ra~ • 
... nc1eenc. or llOClification of any ra.Mral contract. arnt, loan. or 
coo~rativ• qra ... nt. 

(2) U aq f\IDU other than. federal anroprt.atacl fimu have been paid or 
will b• paid to any par.on for influencina or acc-.ct.q. to 1Dfluance ma 
officer or e.ploy•• of any agency, a ~•r of Coasr•••• aa officer or 
••ploy•• of Coull'•••• or an employ•• of a Kallber of Conar .. a 111 c01l1lect1oa 
with thia federal contract , grant, loan, or cooperative aara....ic. the 
underatanacl •hall cosplate and aubait Standard rora-LI.L. "Ducloaure Fora 
to Report Lobbying," in accordance with ita inatructiona • . 

(3) The undaraignad aball require that the lanauap of thU certificattoG 
be included in the award docuaant• for all .ubaward9 at all tier• 
(including aubcontracta, aubgrante, and contract• under granu. loana, aJMl , 
cooperative agreement•) and that all aubrecipieuta aball certify aD4 
ducloa• accordingly • 

Thia certification is a material repreaentation of fact upon which 
reliance vu placed when thia tranaaction vu made or entered in~O·­
Subllieaion of thi• certification 1a a prerequisite for ••kfng or ent•rina 
into tbia tranaaction imposed by section 1352, title 31, U.S. Coda. Any 
peraou who fail.a to f ila the required certification aball be aubjact to a 
civil penalty of not lesa than $10,000 and not more than $100,000 for each 
such failure. 

Mayor, Town of Dauphin Island 

-· 

EXHIBIT "B" 
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