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LOCAL COOFERATION AGREEMENT N
BETWEEN
. ‘ THE DEPARTMENT OF THE ARMY
‘ AND
TEE TOWN OF DAUPEIN ISLAMD

FOR CONSTRUCTION OF THE NAYIGNIHHI P!DJ!CT AI

FORT GAINES CEAHHEL {GOVERNMENT CUT) AT DABP!II ISLAND, ALABANA-

THIS AGREEMENT entered into this [(J g day of %ﬁ‘/’cu.ég‘. .
199_[__, by and between the DEPARTMENT OF THE ARMY (hereinafter raferred
to as thae "Government") acting by and through the Assistant Secrecary of
the Army (Civil Works), and the TOWN OF DAUPHIN ISLAND (hareinafter
referred to as the "Local Sponsor™), acting by and through ita County

Commission,
WITNESSETH THAT:

WHEREAS, the authority for construction of the navigation project at
Fort Gaines Channel (Government Cut) at Dauphin Island, Alabama
(hereinafter called the "Project”) is contained in Sectiom 107 of the

River and Harbor Act of 1960, Public Law 86-645, as amended; and,

WHEREAS, conetrucction of the Project is described in a report .
sntitled Detailed Project Report, prepared by the Discrict Engineer, U. S.-
Army Engineer District, Mobile, Alabama, dated March 1990, and approved by
the Chief of Engineers, U. S. Army, Washingtom, D.C., on July 9. 1990

and,




WHEREAS, the Water Rescurces Development Act of 1986, Puﬁlic Law!
99=662, as amended, specifies the cost-sharing requiremeccts applicable to

the Projebt; and

WHEREAS, Section 221 of the Flood Control Act of 1970, Public Law
91-611, as amended, provides that the construction of any watar resources
project by the Secfe:ary of the Army shall not be commenced until each

non—Fsderal interest has entered into a written agrsement to furnigh ite !

required cooperation for the Project; and,

WHEREAS, the Local Sponsor has the authority anod capability to
furnish the cooperation hereinafter set forth and is willing to
participate in project cost-sharing and financing in accordance with the
terma of this Agreement;

NOW, THEREFORE, the parties agree as follows:

ARTICLE I - DEFINITIONS

For purposes of this Agreement:
a. The term "general navigation features of the Project"” shall mean
the following project features assigned to commercial navigation:
An improved navigatiom channel beginning at the 7-foot
Billy Goat Hole anchorage basis and extending upstreanm

4,070 feet to the intersection with the 7-foot Dauphin

Island Bay (State maintained) Channel. The Channel is




to ba dredged to a é-foot depth with an additional
2-foot depth for advance maintenance and an
:dditionnll-foot for over-depth. Channel width ia to
bes an existing 40~foor bottom width, with a 1 vertical
to 3 horizontal side slops. E '

b. The term "total cost of comstructionm of gnner;l navigation
facilities alligned to commercial navigation' shall mean all costs incurred
by tha Local Sponsor and the Government directly related to comatruction of '
the general navigation features of project. Such coats shall include, but
not necessarily be limited to, actual construction costs, costs of
preparation of contract plans and specifications, costs of relocsations not
performed by or on behalf of the Local Spoasor, costs of applicable
engineering and design, supervision and administration costs, coats of
contract dispute settlements or awards, and the value of lands, easements,
rights—of-wvay, dredged material disposal areas, and relocationa or facility
alterations performed by or on behalf of the Local Sponsor, but shall not
include any costs for betterments, operaticn, repair, maintenance,
replacement, or rehabilitation.

c. The term "period of construction'” shall mean the time from the
advertisement of the first construction contract to the time of acceptance
of the general navigation features of the Project by the Contracting
Officer.

d. The term "Contracting Officer' shall mean the District Engineer,

U. S. Army Enginear District, Mobile, Alabama, or his designae.

¢. The term "highway" shall mean any highway, thoroughfara, rcadway,

street, or cther public road or way.

f. The term "relocations' shall mean alterations, modificationa,




lowering or raising in place, and/or new construction r:laced.to, but not
limiced to, existing: railroads, highways, bridges, railroad bridges and
approache: thereto, buildings, pipelines, public utilities (such as
municipal ;utnr and sanitary sewer lines, telephone lines, and atorm
drains), asrial utilities, cemateries, and othex facilities, structures, and
improvements determined by the Goverument to be necegsary for the
construction, opcri;ion and maintenance of the Project.

g. The term "fiacal year" shall mean ons fiscal year of the United
States Government, unleaes otherwise aspecifically 1ndica;-d. The Governmant
fiscal year begins oun October 1 and ends on September 10,

h. The term "involuntary acquiaition" shall mean the acquisition of
lands, easements, and rights-of-way by eminent domain.

1. The term "functional portion of the Project” shall mean a completed
portion of the Project as determined by the Conmtracting Officer to be

suitable for tender to the Local Sponsor to coperate and maintain in advance

of completion of construction of the entiras Project.

ARTICLE II - OBLIGATIONS OF PARTIES

a. The Government, subject to and using funds provided by the Local
Sponsor and appropriated by the Congress of the United States, shall
expeditioualy construct the general navigation featurea of the Project,
(including alterations or relocations of highway and railroad bridges, and
approaches thereto), applying those procedures usually followed or applied
in Pederal Projects, pursuant to Fedaral laws, regulations, and policies.
The Local Sponsor shall be afforded the opportunity to review and commant on

all contracts, including relevant plans and apecifications, prior to the




issusnce of invitations for bids. The Local Sponsor also shail b; afforded
the opportunity to review and comnent on all modifications and ch;ngc ordarg
prior to ih- issuance to the contractor of a Notice to Proceed. The
Govermment will consider the comments of the Local Sponsor, but award of the
contracts and performanca of the work chereunder (Whether the work 1is
performed under contract or by Goverrment personnel) s;lll be exclusively
within the con:rolxof the Goverrment.

b. The Govermment shall operate and maintain the general navigation
features of the Project.

c. The Local Sponsor shall provide and maintain, at its own expense,
all project facilities other than those for general navigation, including
dredged depths coumensurate with thosa in ralated general navigation
features.in berthing areas and local access channels serving the general
navigation features.

d. The Local Sponaor shall provide to the Govermment all lauds,
easementa, rights-of-way, including dredged material disposal areas, and
perform, or assure performance of, all relocations or alterations of
facilicies and utilities (except relocations or alterations of highway aand
railroad bridzes, and approaches therecon), determined by the Government ro
Je n:xcessary for construction, operatlon, or maintenance of the Project.

e. As further specified in Arcticle VI hereof, the Local Sponsor shall
provide, during the period of conmstruction, a cash contribution equal to the
following percentages of the total cost of construction of the general
navigation facilities assigned to commercial navigation:

l. 10 percent of the costs attributable to the portion of the

Project which has a depth not in excese of 20 feet;

2, 25 percant of the costs attributable to the portion of the




Project which has a depth in excess of 20 feet but not in excess ?! 45 feet;
and

&

§. 50 percent of the costs attributable to the portion of the
Project which has a depth in excess of 45 feet.

f. Pursuant to Section 103(c)(4) of the Water Refourcas Davniop-nnt.
Act of 1986 (P.L. 99~-662), the Local Sponsor shall prévida 50 percent of the
project costs alloéated to recreational navigation.

E+- As further specified in Article VI hereof, the Local Sponsor shall '
repay with interest, over a period not to exceed 30 years following
completion of the Project or separable element thereof, an additicnal 0 to
10 percent of the total cost of constructiocn of general navigatiom
facilities assigned to commercial navigation, depending on the value, as
calculated under Article IV hereof, of items provided pursuant to paragraph
d. of this Article. If the credit allowed for such items is less than 10
percent of the total cost of comnstruction of general navigation facilitias,
the Local Sponsor shall repay a percentage of the said total cost equal to
the difference between 10 percent of the total cost and the percentage of
the total cost represented by the value of such items. If the credit
allowed 1s equal to or greater than L0 percent of said total cost, the Local
Sponsor shall not be required to repay any additional percentage of the
total cost.

h. No Federal funds may be used to meet the Local Sponsor share of
project costs under this Agreement unless the expenditure of such funds is
expressly authorized by atatute as verified im writing by the granting -
agency.

i. Limitation on Use of Appropriated Funds to Influence Certain

Federal Contractual and Finsncial Transactions. In compliance with the Act




of October 23, 1989, the "Department of the Interior and Rclafod #gnncio.
Appropriations Act of Fiscal Year 1990”, the Local Sponsor ugrcln’thlt it
will provide and execute the "Certification Regarding Lobbying” as- attached
hereto as Exhibit "B" and will comply with all applicable provisicns of said

Act in executing this Agreement.

ARTICLE III - LAHDélifACILITIES. AND PUBLIC LAW 91-646 RELOCATION
ASSISTANCE

a. The Local Sponsor shall furnish to the Govermment ail lands,
eagsements, and rights-of-way, including suitable borrow and dredged
material disposal areas, as may be determined by the Govertment to be
necessary for the construction, operation, and maintenance of the Project,
and shall furnish to the Government evidence supporting the Local
Sponsor’'s legal authority to gramt rights-of-entry to such lands. The
necessary lands, easements, and rights-of-way may be provided
incrementally, but all lands, easements, and rights~of-way determined by
the Govermment to be necessary for work to be performed under a
constructlon contract muat be furnished prior to the advertisement of the
construction contract.

b. The Local Sponsor shall provide or pay to the Government the cost
of providing all retaining dikes, wasteweirs, bulkheads, and embankments,
iocluding all monitoring features and stilling basins, that may be
required at any dredged material disposal areas necessary for canstructign
of the Project.

c¢. Upon notification from the Government, the Local Sponsor shall
accomplish or arrange for accomplishment at no cost to the Goverrment all
relocstions {excluding railroad bridges and approaches thereto) determined

by the Govertment to be necessary for construction of the Project.
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d. The Local Spcosor shall comply with the applicable proviﬂian‘ of
the Uoiform Relocations Assistance and Real Property Acquisition Policias
Act of iQiO, Public Law 91-646, as amanded by Title IV of the Surfaca
Transport;fion and Uniform Relocation Assistance Act of 1987 (Public Law
100-17), and the Uniform Regulations contaiundlin 49 CE} Part 24, in
acquiring lands, essements, and righta-of-way for conu?ruction and
subaequent opcra:i&n and maintenance of the Project, and inform all
affected persons of applicable benefits, policies, and procedures in

connection with said Act.

ARTICLE IV - VALUE OF LANDS AND FACILITIES

a. The value of the lands, easements, and rights-of-way to be
credited toward the additional 10 percent of total costa the Local Sponsor
must repay pursuant to Arcicle IT.f. will be determined in accordancs with
the following procedures:

1. If the lands, easements, or rights—of-way are owned by the
Local Sponsor as of the date the first construction contract for the
Project is awvarded, the credit shall be the fair market value of the
{nterest provided to the Government by the Local Sponsor at the time of
such award. The failr market value shall be determined by an appraisal, to
be obtained by the Local Spomsecr, vhich has been prepared by a qualified
appraiser who is acceptable to both the Local Sponsor and the Goverument..
The appraisal shall be raviewed and approved by the Govertment.

2. 1f the lands, easements, or rights-of-way are to be acquired
by the Local Spensor after the date of award of the first censtruction

contract for the Project, the credit ghall be the fair market value of the




interest at the time such interest is acquired. The fair markst ?aln;
shall be deterained as spacified in Article IV.a.l. of this Agreemenc. If
the Loca.{_ Sponsor pays an amount in excess of the appraised fair market
value, it may be entitled to a credit for the axcess if the Local Sponsor
has secured prior written approval from the Go?am-nt‘ of its offar to
purchase such iuterest. |

i, If th; Local Sponsor acquires more lands, sasemants or
righta-of-vay than are necessary for Project purposes, as datsrmined by
the Government, then only the value of such portions of those acquisicions
as are neceasary for Project purposes shall be included in total project
costs and credited to the Local Sponsor's share.

4, Credit for lands, eassmanta an& rights-of-vay in tha cass of
involuntary acquisitiona which occur within a one-year period precading
the date this Agreement is signed or which occur after the date this
Agreament is signed wiil be based on court awarda, or om stipulated
settlements that hava received prior Govermment approval.

5. Credit for lands, easements, or rights—-of-wvay acquired by the
Local Sponsor within a five-year perliod preceding the date this Agresment
15 signed, or any time after this Agreement is signed, will also include
the actual incidental costs of acquiring the interest, e.g., closing and
title costs, apprailsal costs, survey cOStS3, attorney's fees, plat maps,
and mapping costs, as well as the actual amounts expended for any payment
of Public Law 91;646 relocation assistance benefits provided in accordance
with the obligations under this Agreement.

b. The coste of alterations or relocations of facilitias and

utilities incurred by the Local Sponsor that will be credited towvards the

additional 10 percent of total coats which the Local Sponsor muat Tepay










Goveroment. In the event that total projact coscs are expected to .xéa.d
the estimate given at the outset of conscruction, the Government shall
hmn.diatoiy notify the Local Sponsor of the additional contribution the
Local Sponsor will be required to make to mest its share of the revised
estimaca. Within 45 calendar days thereafter, the Loc%1 Sponsor shall
provide tha Government the full amount of the addi:ionil required

contribution.

ARTICLE VII - DISPUTES

Before any party to this Agreement may bring suit in any court
concerning an igsue relating to this Agreemenc, such party musc first seek
in good faith to resolve the issue through negotiation or througb other
forms of nonbinding alternacive dispute resolution mutually acceptable to

the parties.

ARTICLE VIII - OPERATION, MAINTENANCE, AND REBABILITATION

a. After the Government has turned the completed Project, or a
functional portion of the Project, over to the Local Sponsor, the Local
Sponsor shall operate and maintain all portions of the Project, except for
general navigation features and aidas to pavigation, in accordanca with
regulationsa or directions prescribed by the Government. -

b. The Local Sponsor hereby gives the Government a right to entar,
at reasonable times and in a reasonable manner, upon land which it owns or

controls for accesa to the Project for the purpose of inapection, and, 1if

necessary, for the purpose of completing, operating, maintaining,
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repairing, replacing, or rehabilitating the Project. If an iﬂsplcll:inu"
shows that the Local Sponsor for any reason is failing to fulfill its
obligatia{? under this Agresment without receiving prior writrem approval
from the G;v-rnncnc. the Govermment will send a written notice to the
Local Sponsor. If the Local Sponsor persists ;n such ﬁfilurn'for ag
calendar days aftar recaipt of th. notice, thenm the Go;arﬁilnt shall have
a right to entar, ;: reasonable times and in a reasonable mannar, upon
lands the Local Sponsor owns or controls for access to the Project for the
purpose of completing, operating, maintaining, repsiring, replacing or
rehabilitacing the Project. No complaetion, operation, maintenance,
repair, replacement, or rehabilitation by the Govermment shall operate to
relisve the Local Sponsor of responsibilicy to meet its obligations as aet
forth in this Agreemant, or to preclude tha Govermment from pursuing any
other remedy at law or equity to assure faithful performance pursuant to

this Agreement.

ARTICLE IX - RELEASE OF CLAIMS

The Local Sponsor shall hold and save the Government free from all
damages arising from che constructfon, operation, and maintenance of the
Project, except for damages due to the fault or negligence of the

Govermment or ita contractors.

ARTICLE X — HAZARDOUS SUBSTANCES

a. After execution of this Agreement and upon direction by the

Contracting Officer, the Local Sponsor shall perform, or cause to be
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performed, such envirommeantal inveatigations as are dctnrlin-a uc;-ls#ry'
by the Govermment to identify tha existence of any hazardous -ubuénncn-
rl‘l.lllt‘{lmdlt the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA}, 42 USC 9601-9675, om lands to be provided to the
Goverumant by the Local Sponsor for conatructicpn, operation, and
nnintcnanc. of the Projece. All ac:uil couts.iﬁcurr-é’sylthc Local
Sponsor !ﬁich ars ;ropcrly-allawabln and allocabls to performancs of any
such sovironmental investigations shall be included in total project costa
and cost shared as a construction cost in accordance with Section 101 of
Public Law 99-662.

b. In the event it 1a discovered through an environmental
investigation or other wmeans that any lande, esasemants, rights-of-way, or
disposal areas to be acquired for the Project contain any hazardous
substances regulated under CERCLA, the Local Sponsor shall provids prompt
notice to the Goverrment and shall not procaaed with tha sequisition of
such lands, easements, rights-of-way, or disposal areas until aoldirnctod
by the Govermment.

¢. The Govermment shall, after consultation with the Local Sponsor,
but in its sole discretion, determine whether to initiate construction of
the Project, or 1f already in construction, to continue with construction
of the Project, or to cerminate construction of the Project for the
convanience of the Govermment in any case whers hazardous substances
regulatad undar CERCLA are found to exist. Should the Govermment _
determine to proceed or continue with coastruction after considering any ~
liability thact may arise under CERCLA, tha Local Sponsor shall be solely

respongible for any and all necessary cleanup and response costs, to

include the costs of any studies and inveatigations necessary to datermine

14




t
3

the extant of and appropriste response to the contaminsationm. Suc%reoitt
shall oot be considered a part of totsl project costs as deflned in this
asrccnnntg_ In the avent the Local Sponsor fails to provide any funds
Nnecaasary ;o pay for cleamup and response costs or to otherwise diacharge
its responsibilities undar this paragraph upon dircctiqP by tha
Governmant, tha Government may either terminata ;r BUIél;& work on the
Projset or procsed ;1:h further work as provided im Article XVI, as. set
forth below.

d. The Local Sponsor and the Government ashall consult with each
other under the Construction Phasing and Managsment Article of this
Agreement to assure that tesponsible parties baar sll nacessary cleaoup
and response costs as defined fn CERCLA. Any decision made pursuant to
paragraph ¢ of this Article shall not relieve any party from any liabilicy
that may arise under CERCLA.

e. The Local Sponseor shall operata, maintain, repalr, rlplnec, and
rehabilitate the Project in a manner so that liability will unot arise

undar CERCLA.

ARTICLE XI - MAINTENANCE OF RECORDS

a. The Government and the Local Sponsor shall keep books, records,
documents, and other evidence pertaining to costs and expenses incurred
pursuant to this Agreement to the extent and in such detail as will -
properly reflect total project costs. The Govermment and the Local
Sponsor shall maintain such books, records, documents, and other evidence
for a minimm of three years after completion of conatrucction of the

Projact and resolution of all relevant claims arising therefrom, and shall




. L. ! .
aaka saveilsble at their offices st reasansble times, such booit,-rneobdl.
docu-nti..:niioﬁhcr evidence for inspection and audit by :nthori;od-
r.pflnan ‘qt;.-ot the partiiés to this Agresmant.
b. Thideénl Sponsor shall prepare maps of all lande, sasemencs and
rights—of-way obtained by it for construction of tha Project. Upoﬁ
o ’ -

canplitinu o!'th--rrojcc:, the Local Spousor shall pravidi the Gavarn-.i:

a copy of said maps.

ARTICLE XII - FEDERAL AND STATE LANWS

In acting undar its rights and obligations hareunder, the Local
Sponsor agrees to comply with all applicable Federal and State laws and
regulationa, including Section 601 of Titla VI of the Civil Rights Act of
1964 (Public Law 88-352) and Department of Defense Diractive 5500.11‘
issued pursusnt thereto and published in Part 300 of Title 32, Code of
Federal Regulations, as well as Army Regulation 600-7, entitled
"Nondiscrimination on the Basis of Handicap in Programs and Activities

Assisted or Conducted by the Department of the Army."

ARTICLE XIIT - RELATIONSHIP OF PARTIES

The parties to this Agreement act {n an independent capacity inm the

performance of their respective functions under this Agresment, and

-

neither party is to be considered the officer, agent, or employes of the

othar.




ARTICLE XIV ~ OFPICIALS NOT TO BENEFIT

No u“blr or delegate to the Congress, or residant coomissionar,

shall be admitted to any share or part of this Agreement, or to any

I

benafit that mxy ariss therefrom. _ A

ARTICLE XV — COVENANT AGAINST CORTINGENT FEES -

s -

The Local Sponsor warrants that no p-r;on or selling agency has been
employed or retainad to solicit or secura thisg Agresment upou agrfeement OT
understanding for a commission, percentaga, brokarage, or contingent fea,.
excepting bona fide smployees or bona fide established cosmercial or
selling agencies maintained hy tha Local Sponsor for the purpose of
securing business. For breach or violatiom of this warranty, the
Govermment shall have the right to anmul this Agreemsnt uithoﬁ: lisbilticy,
or, in its discretion, to add to the Agreemant or consideration, oy
otherwvise recover, the fuli apount of such commisaion, percentage,

brokerage, or contingent fee.

ARTICLE XVI - TERMINATION OR SUSPENSION

a. If at any time the Local Sponaor faills to maks the payments
required under this Agreemeant, thea Secretary of the Army shall terminate.
or suspend work ou the Project until the Local Spﬁnlor is no longer in
arrears, unlass the Secretary of the Arxy determines thac continuation of
work on the Project is in the interest of the Unitad States or is

teceseary in order to satisfy agresments with any other non-Federal

17





















