This statement is issued for the information of persons interested in claims for material and labor supplied and used in the prosecution of work on United States buildings and public works under the control of U.S. Army Engineer District, Mobile.

MECHANICS LIEN

Federal buildings and public works are not subject to mechanics liens.  There is no United States law permitting such a lien.  The lien laws of the States are not applicable.

THE MILLER ACT

A remedy for the protection of any person, company, or corporation who has furnished labor and/or materials used in the prosecution of the work provided for in any contract, exceeding $100,000 in amount, for the construction, alteration, or repair of any public buildings or public work of the United States, and payment for which has not been made, is provided by the Act of August 24, 1935, 49 Stat. 793 (40 USCS §§ 3131 (2003)(et seq.)– P.L. 86-135, 73 Stat. 279, November 2, 1966, P.L. 89-719, Title 1, Section 105(b), 80 Stat. 1139, known as the Miller Act.  This Act is applicable to all contracts exceeding $100,000 in amount, awarded pursuant to any invitation for bids issued on or after October 25, 1935, and is set forth in the United States Code, as follows:

40 USCS § 3131.  Bonds of contractors of public buildings or works

(a) Definition.  In this subchapter (40 USCS §§ 3131 et seq.), the term “contractor” means a person awarded a contract described in subsection (b).

(b) Type of bonds required.   Before any contract, exceeding $100,000 in amount, for the construction, alteration or repair of any public building or public work of the Federal Government a person must furnish to the Government the following bonds, which become binding when the contract is awarded:


(1) Performance bond.  A performance bond with a surety satisfactory to the officer awarding the contract, and in an amount the officer considers adequate, for the protection of the Government.


(2) Payment bond.   A payment bond with a surety satisfactory to the officer for the protection of all persons supplying labor and material in carrying out the work provided for in the contract for the use of each person.  The amount of the payment bond shall equal the total amount payable by the terms of the contract unless the officer awarding the contract determines, in writing supported by specific findings, that a payment bond in that amount is impractical, in which case the contracting officer shall set the amount of the payment bond.  The amount of the payment bond shall not be less than the amount of the performance bond.

(c) Coverage for taxes in performance bond.

(1) In general.  Every performance bond required under this section specifically shall provide coverage for taxes the Government imposes which are collected, deducted, or withheld from wages the contractor pays in carrying out the contract with respect to which the bond is furnished.

(2) Notice.  The Government shall give the surety on the bond written notice, with respect to any unpaid taxes attributable to any period, within 90 days after the date when the contractor files a return for the period, except that notice must be given no later than 180 days from the date when a return for the period was required to be filed under the Internal Revenue Code of 1986 (26 U.S.C. 1 et seq.)

(3) Civil action.  The government may not bring a civil action on the bond for the taxes—

(A) unless notice is given as provided in this subsection; and

(B) more than one year after the day on which notice is given.

(d) Waiver of bonds for contracts performed in foreign countries.  A contracting officer may waive the requirement of a performance bond and payment bond for work under a contract that is to be performed in a foreign country if the officer finds that it is impracticable for the contractor to furnish the bonds.

(e) Authority to require additional bonds.  This section does not limit the authority of a contracting officer to require a performance bond or other security in addition to those, or in cases other than the cases, specified in subsection (b).

40 USCS § 3132.  Alternatives to payment bonds provided by Federal Acquisition Regulation

(a) In general.  The Federal Acquisition Regulation shall provide alternatives to payment bonds as payment protections for suppliers of labor and materials under contracts referred to in section 3131(a) of this title that are more than $25,000 and not more than $100,000.

(b) Responsibilities of contracting officer.  The contracting officer for a contract shall--

(1) select, from among the payment protections provided for in the Federal Acquisition Regulation pursuant to subsection (a), one or more payment protections which the offeror awarded the contract is to submit to the Federal Government for the protection of suppliers of labor and materials for the contract; and

(2) specify in the solicitation of offers for the contract the payment protections selected.

40 USCS § 3133.  Rights of persons furnishing labor or material

(a) Right of person furnishing labor or material to copy of bond.  The department secretary or agency head of the contracting agency shall furnish a certified copy of a payment bond and the contract for which it was given to any person applying for a copy who submits an affidavit that the person has supplied labor or material for work described in the contract and payment for the work has not been made or that the person is being sued on the bond.  The copy is prima facie evidence of the contents, execution, and delivery of the original.  Applicants shall pay any fees the department secretary or agency head of the contracting agency fixes to cover the cost of preparing the certified copy.

(b) Right to bring a civil action.


(1) In general.  Every person who has furnished labor or material in carrying out work provided for in a contract for which a payment bond is furnished under section 3131 of this title and that has not been paid in full within 90 days after the day on which the person did or performed the last of the labor or furnished or supplied the material for which the claims is may prosecute the action to final execution and judgment for the amount due.

(2) Person having direct contractual relationship with a subcontractor.  A person having a direct contractual relationship with a subcontractor but no contractual relationship, express or implied, with the contractor furnishing the payment bond may bring a civil action on the payment bond on giving written notice to the contractor within 90 days from the date on which the person did or performed the last of the labor or furnished or supplied the last of the material for which the claim is made.  The action must state with substantial accuracy the amount claimed and the name of the party to whom the material was furnished or supplied or for whom the labor was done or performed.  The notice shall be served—


(A) by any means that provides written, third-party verification of delivery to the contractor at any place the contractor maintains an office or conducts business or at the contractor’s residence; or


(B) in any manner in which the United States marshal of the district in which the public improvement is situated by law may serve summons.

(3) Venue.  A civil action brought under this subsection must be brought—

(A) in the name of the United States for the use of the person bringing the action; and

 

(B) in the United States District Court for any district in which the contract was to be performed and executed, regardless of the amount in controversy.


(4) Period in which action must be brought.  An action brought under this subsection must be brought no later than one year after the day on which the last of the labor was performed or material was supplied by the person bringing the action.


(5) Liability of federal government.  The Government is not liable for the payment of any costs or expenses of any civil action brought under this subsection.

(c) A waiver of the right to bring a civil action on a payment bond required under this subchapter (40 USCS §§ 3131, et seq.) is void unless the waiver is—

(1) in writing;

(2) signed by the person whose right is waived; and

(3) executed after the person whose right is waived has furnished labor or material for use in the performance of the contract.
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