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SUBJECT: Contractor No. XXXXXXXXXX, Payment of Subcontractors

Gov’t Contractor, Inc.
7500 Old Georgetown Road
Bethesda, Maryland 20814-5122

Dear Mr. (Or Ms. ).

We have received the attached letter from XXXXXXXXXX, stating that payment has not been made for
supplies or services on your contract, Contract No. XXXXXXXXXX. Please review this complaint and fully
explain the situation to me, in writing NLT XX XXX XXXX. I also wish to remind you of your obligations
under your federal contract.

You should be aware that failure to pay for supplies or services may subject you and your bonding company to
suit under the Miller Act.

You should also be aware of your obligations under several provisions of your contract. FAR 52.232-5,
Payments under Fixed-Price Construction Contracts, which is part of your contract, requires that when you made
a request for progress payments: (1) you certify that payments to subcontractors and suppliers have been made
from the proceeds of the payment covered by this certification, in accordance with subcontract agreements and
the requirements of 31 USC, chapter 39; and (2) your request for progress payments does not include any
amounts which the prime contractor intends to withhold or retain from a subcontractor or supplier in accordance
with the terms and conditions of the subcontract.

Please be advised that a false certification may subject you and your company to civil and criminal liability
under federal law.

Furthermore, the Payments clause also provides that:

If the Contractor, after making a certified request for progress payments, discovers that a portion or all of
such request constitutes a payment for performance by the Contractor that fails to conform to the
specifications, terms, and conditions of this contract (hereinafter referred to as the unearned amount), the
Contractor shall - (1) Notify the Contracting Officer of such performance deficiency; and (2) Be obligated to
pay the Government an amount (computed by the Contracting Officer in the manner provided in 31 USC
3903 (c)(1) equal to interest on the unearned amount until - (I) The date the contractor notifies the
Contracting Officer that the performance deficiency has been corrected; or (ii) The date the Contractor
reduces the amount of any subsequent certified request for progress payments by an amount equal to the
unearned amount.
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[image: image2.png]Furthermore, a contractor fails to meet the obligations of timely payment to suppliers and subcontractors may be
liable for interest to both the US and to the subcontractor or supplier in accordance with the provisions of
FARS2.232.27, Prompt Payment for Construction Contracts. This clause is also part of your contract.

Also, the Prompt Payment Clause requires contractors to give notice to subcontractors and suppliers and to the
Government in the event that progress payments are withheld from a subcontractor. Section (g) of the Prompt
Payment clause requires the contractor to give written notice of any withholding to a subcontractor, with a copy to
the Contracting Officer, specifying (1) the amount to be withheld, (2) the specific causes for the withholding
under the terms of the subcontract, and (3) the remedial actions to be taken by the subcontractor in order to
receive payment of the amounts withheld.

You should also note that section (f) of the Prompt Payment clause places obligations on the contractor in the
event that second tier subcontractors or suppliers notify the prime contractor of payment deficiencies under the
Miller Act.

Also, DOD Authorization Act of 1992, Public law 102-190, section 806 provides that when a subcontractor or
supplier of a DOD prime contractor asserts that it has not been paid by the prime in accordance with the terms of
its agreement with the prime, the Contracting Officer may determine (1) whether the prime has made progress
payments or final payment to the subcontractor or supplier, and (2) the accuracy of any prime contractor
certification of payment to the sub or supplier which accompanies the prime’s own Prompt Payment request for
progress payment by the Government. |

Finally, if the Contracting Officer determines that the prime has not complied with such things as subcontract
payment provisions, he or she may (a) encourage the prime to make timely payment to the sub, or (b) reduce or
suspend progress payments owed to the prime. Also, if the Contracting Officer finds that a prime’s payment
certification is inaccurate in any material respect, then he or she is required to take appropriate...remedial action
under implementing regulations.

This letter should not be construed as an opinion by the Government on the merits of subcontractor/ supplier
claims against your company. It is merely a reminder of your obligations under your federal contract.

Sincerely,
/s/

Authorized Representative
of the Contracting Officer
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