


CHAPTER 3 – WEATHER – TIME EXTENSIONS





SECTION 1 – GENERAL 





INDEX





Paragraph No.�
Description�
Page No.�
�
3.1.1�
General .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  �
3-1-2�
�
3.1.2�
Legal Basis .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  �
3-1-2


�
�
3.1.3�
Responsibility.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  �
3-1-3


�
�
3.1.4�
ACO Authority .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  �
3-1-3


�
�
3.1.5�
Objectives.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .�
3-1-3


�
�
3.1.6�
Additional Special Contract Requirements .  .    �
3-1-4


�
�
3.1.7�
Monthly Evaluation .  .  .  .  .  .  .  .  .  .  .  .  .  .  �
3-1-4


�
�
3.1.8�
Terminology.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .�
3-1-4


�
�




























































CHAPTER 3 � WEATHER � TIME EXTENSIONS





SECTION 1 - GENERAL





3.1.1   General.  When time extensions for weather delays are being considered, there are two fundamental principles that must be followed:  (1) the contractor must have been actually impacted in a manner that would delay final completion of the job, and (2) the weather conditions must be in addition to those which were anticipated from weather data contained in the contract special clauses and which were anticipated in the contractor’s approved schedule.  Also, the contractor must not willfully or negligently cause the delay.  Note that generally contracts in Latin America do not contain an anticipated weather special clause and delays are dealt with on a day for day basis.





3.1.2   Legal Basis.  Decisions by the Armed Services Board of Contract Appeals have outlined a tripartite test for determining whether a contractor is entitled to a time extension based upon unusually severe weather.  The test requires "(1) a delay in the


completion of the work which is (2) beyond the control and occurs without the fault or negligence of the contractor and (3) the result of an unforeseeable cause, e.g., unusually severe weather."  Essentially Construction Co., Inc., ASBCA 18652, 18941, 78�2 BCA


13314 (1978).  Generally, unusually severe weather is weather in excess of the norm which could not reasonably be anticipated at the time of contracting (id); see U. S. vs Brooks�Calloway Co., 318 U.S. 120 (1942) (construing the term "flood" which is included in the listing of unforeseeable causes along with "unusually severe weather"). The Contracting Officer may determine if severe weather was foreseeable by comparing previous years' weather patterns with the weather actually occurring during the contract period.  See  Wallace Roofing Co., ABSCA 27896, slip op. (Sep 13, 1983) holding


that comparison of five year weather averages with weather occurring during the contract period is a "reasonable method to determine specific days of unusually severe weather..." The Contracting Officer should also consider any additional circumstances affecting the foreseeability of the severe weather.  Essential Construction Co., Inc., id.   (criticizing use of a formula which relied on weather averages but ignored other additional factors such as the effect of the severe weather on contract performance and actual jobsite conditions).  In addition to satisfying the foreseeability requirement, the unusually severe weather must actually cause the delay without the fault or negligence of the contractor.


�
  


3.1.3    Responsibility.   The Contracting Officer bears the burden of extending the contract time for delays in construction completion   caused by unusually severe weather. Although the contractor is required to document the occurrence and effect of adverse weather on the work, the Government is not relieved of its responsibility to investigate and determine if an excusable delay has occurred.





3.1.4    ACO Authority.  Pursuant to the Certificate of Appointment (SF 1402), and as designated by individual contract, the ACO's authority for granting allowable time extensions under the “Default” clause is confined only to unusually severe weather and excusable delays.





3.1.5   Objectives.  The objective of this required procedure permits Field Operating Agencies (FOA), i.e., District and their elements, to accomplish the following:





     a.  Establish procedures for monitoring actual weather conditions which will provide for timely evaluation of potential delays for unusually severe weather.  Such procedures will utilize contract data which defines the monthly anticipated adverse weather for the contract period based upon National Oceanic and Atmospheric Administration (NOAA), or similar data for the geographic location of the project.





     b.  Insure that contractor's daily CQC reports and Corps of Engineers daily QA reports list the weather conditions that day and describe activities affected by the weather.





     c.  Cause the evaluation of time entitlement monthly and modify the contract quarterly for any applicable unusually severe weather.





     d.  Specifically relate weather to critical and non�critical activities to determine overall delay on contract period and other individual construction activities.





     e.  Complete evaluation and determination within a maximum of 30 days after the end of any month.





     f.  Advise the contractor in writing of your findings within the above period, even negative determinations, and request his concurrence or  rebuttal within 10 days.





     g.  Direct the contractor to revise his progress schedule to reflect the adjustment, when required.





3.1.6    Additional Special Contract Requirements.  The Additional Special Contract Requirement for unusually severe weather reflects monthly anticipated adverse weather delay based on a 5 day work week.  It encompasses the average number of work days lost in each month due to the effects of various weather parameters (e.g., greater than .10" precipitation, less than 32 F, 40 F, and/or 50 F, days of measured snowfall, and days of high wind on the contractor's critical activities.  The activities involved and applicable parameters are based on development of a preliminary project schedule before solicitation. This requirement will be used for all military and civil construction contracts with the exception of dredging contracts or contracts which are highly dependent upon river stages.





3.1.7    Monthly Evaluation.  ER 415�1�15 requires monthly evaluation and written notification of the contractor's entitlement to time extensions for weather.  The regulation also requires quarterly adjustment in the contract completion date, as appropriate, by issuance of a modification.  State the appropriate contract clause and that the contractor was delayed by "unusually severe weather" during a defined period.  Do not postpone the investigation, evaluation, and extension of time for unusually severe weather until the contractor requests and justifies it, or until the end of the job.  In this manner, the contract requirements are known to both parties and the schedule can be updated and remains useful for work management and impact analysis as the work progresses.  It is equally important to notify the contractor of negative determinations on a monthly basis so that the Government's intentions are clearly understood.





3.1.8    Terminology.  The following definitions are relevant to weather:





     a.  Adverse Weather:  Atmospheric conditions at a definite time and place that are unfavorable to construction activities.





     b.  Unusually Severe Weather:  Weather that is more severe than the adverse weather anticipated for the season or location involved.





     c. Weather Impact: Work delay resulting from adverse weather.
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