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CHAPTER 2 ‑ CONTRACT MODIFICATIONS

SECTION 15 ‑ SPECIAL CONSIDERATIONS
2.15.1   Modification Accepted with Reservation.  Make every effort to resolve the substance of the qualification prior to issuing the modification.  Each qualification represents a claim or potential claim and could result in an open‑ended change.  Such modifications are a form of un-priced contractual actions.  Consult with CD‑M for advice prior to issuance of a modification with a qualification.

2.15.2   Time Extensions.  Area/Resident Engineers, as Administrative Contracting Officers, are authorized to execute contract modifications under the designated clauses as outlined in Chapter 2, Section 1.

            a.  The Changes, Differing Site Condition, and Variation in Estimated Quantity Clauses provide for an equitable adjustment of both money and time.  The Administrative Contracting Officer's appointment document (SF‑1402) doesn't restrict an equitable adjustment in time.  However, District policy has been established, as follows:

             (1) The ACO may, on modifications within his monetary authority, consummate with full accord and satisfaction, contract time extensions.
             (2) In order to be fully responsive to the user's need dates, the ACO shall coordinate all proposed time extensions exceeding 30 calendar days with the Project Manager and the Using Agency before negotiating with the contractor.

             (3) Coordinate all written requests by the Using Agency for acceleration (buying back a time extension) with CD and the Project Manager before negotiations.

             (4) All decisions require exercise of sound business practice.  Document all discussions and decisions in the modification file.  Fully explain the rationale, need, and coordination in the pre-negotiation objectives.  Document time negotiations and summarize the agreement and the basis for the time extension in the price negotiation memorandum.

            b.  The ACO's authority under the Default (Fixed‑Price Construction) clause, pursuant to the Certificate of Appointment (SF 1402) and as designated by individual contract, is limited to executing only those modifications for unusually severe weather.   The PARC's office has authorized Contracting Officers to delegate the necessary authority to ACOs to grant time extensions associated with suspension of work delays.  ACOs must assure that the expanded authority is explicitly stated in the applicable contract in order to use it.

            c.  The ACO will execute all other modifications relative to other examples causing delay in completing the work arising from unforeseeable causes beyond control and without fault or negligence of the contractor if stated in their delegation. These are listed in subparagraph (b)(1) of the Default clause.

2.15.3   Time Extensions for Changes Performed after the Required Contract Completion Date - "The Equity Principle."
            a.  The following guidance is for the general situation where a contractor will complete the project late for inexcusable reasons, and a change is ordered so late that a portion or all of it can only be performed after the required contract completion date.  This guidance has evolved from various Board and Claims Court decisions.

            b.  For a change in the above general situation which does not impact the time to perform basic contract work, a contractor is due additional performance time equivalent to the period reasonably necessary to accomplish the changed work falling beyond the contract completion date.  No additional performance time is due for the period between the contract completion date and the subsequent date of the notice to proceed for the change.  An analysis of the NAS would normally show, in this circumstance, that the change does not affect the critical path.  Therefore, a time extension would not be warranted under the legal doctrine of "leaving the contractor where you found him" and liquidated damages would be assessed.  The rationale for a performance time extension and relief from liquidated damages (only for the time associated to perform the change, not for the time prior to issuance) is based solely on what is termed "the equity principle."  In other words, it is unreasonable for the Government to collect liquidated damages during a period when its own directions would cause it to incur costs normally included in liquidated damages.  At the same time, a contractor cannot collect time related impact costs (e.g., extended job overhead) for such changes because he would have incurred these costs due to his own inexcusable delays and late performance of basic contract work.

            c.  For a change in the above general situation which does impact the time required to perform basic contract work, a contractor is due additional performance time equivalent to the period reasonably necessary to perform the work.  Time may or may not be warranted for periods prior to issuance of the notice to proceed, depending upon the particular circumstances of the delay.  If such time is warranted, it will most likely be allowed pursuant to the Default clause (as time associated with a suspension of work).  In addition to a time extension, a contractor is due any time related impact costs attributable to the time impact on basic contract work.  Costs for delays to the critical path prior to issuance of the notice to proceed are allowed under the Suspension of Work clause (no profit) and delay costs after notice to proceed are allowed under the Changes clause (profit allowed).

            d.  Some changes may involve a combination of the situations described above.  Give consideration to each of the above-cited time and cost principles to the extent indicated by the facts and circumstances surrounding each change.  Exhibit 2.15A graphically illustrates three examples of changes performed after the contract completion date.  

2.15.4.   Variations in Estimated Quantity of Unit Price Items (Adjustment to Unit Price).

            a.  General.  The Contract Clause, "Variations in Estimated Quantity (Apr 1984)," (VEQ), applies only to unit priced bid items.   This clause is found most often in civil works contracts, but may be used in military contracts.  The clause is used in circumstances where the exact quantity of work to be performed under a bid item cannot be precisely determined.  Items such as paving, riprap, crushed stone and road oil are examples of the types of work, which may lend themselves to use of the clause.

            b.  The Variations clause is the least understood and most misused clause in the contract.  It is also the most controversial clause.  The proper determination of equitable adjustments for overruns under the clause has been the subject of major law suits in recent years and has left estimators divided on the proper way to perform variations estimates.

            c.  As the result of a November 1993 Court of Appeals Decision (Foley Company vs United States, 26 cl. ct 936 1992), the latest guidance for evaluating overruns reverts to what is known as the "Victory Principle."  Guidance as a result of what is known as the "Bean Dredging Case (ENGBCA, June 1989)," is no longer valid for contracts containing the April 1984 version of the VEQ clause.

            d.  Theoretically, a unit price should contain:

             (1) Direct cost for material, supplies, labor, and equipment to perform one unit of work.

             (2) A proportionate share of one-time indirect costs (e.g., mobilization, layout).

             (3) A share of variable indirect costs (e.g., field office supplies, quantity surveys, etc.).

             (4) A share of fixed, indirect field overhead costs  (supervision, quality control, rent, etc.) which are time-related, not directly proportional to the volume of work.

             (5) A proportionate share of home office overhead, profit and bond.

Note:  Indirect costs should theoretically be proportionately spread over all bid items they are associated with, not unbalanced or "loaded" into one or more items.  

            e.  The Government is required to evaluate all bids or proposals by means of price or cost analysis to assure that there is no significant unbalancing of bid items.  The result of this is that when the contract is signed, both parties legally agree that each unit price is fair and reasonable for the contracted scope of work.

            f.  The VEQ clause, in essence, states that the unit price is good, absent a change to the work, even if the actual quantity varies within 15 percent above or below the estimated quantity.  For actual work quantities outside the 15 percent band, the unit price is still binding, unless the contractor's unit cost to perform the work outside the 15 percent band is more or less than the unit cost to perform the amount of work within the 15 percent band.  Unit prices for work performed within the 15 percent is never adjusted under the VEQ clause.

            g.  Time extensions.  The VEQ clause also allows a time extension if the variation from 100 percent of the estimated quantity causes additional time to the critical path.  The 15 percent plus or minus band does not apply to determination of time extensions.

            h.  Overruns.

             (1) The "Victory Principle" addresses adjustments in the overrun quantity exceeding 115 percent of the estimated quantity.   You analyze and compare the contractor's unit cost to perform the first 115 percent.  If there is a difference, more or less, you adjust the contract unit price for the overrun beyond the 115 percent by the unit cost difference.  Under the "Victory Principle," you do not completely re-price the overrun based on actual unit cost.  The contractor retains windfall profits or bears his unit losses, if the original bid unit price is not realistic for the work.  This is why it is so important to accurately estimate contract quantities and to analyze unit prices for errors or unbalancing prior to award.

             (2) Either party can demand an adjustment.  The demanding party has the burden of proof that there is a change in the unit cost for the overrun.  Government personnel need to be aware of progress versus estimated quantities.  When the contractor reaches the 115 percent point, you need to analyze his operations for possible changes in unit cost.

             (3) Generally, one time costs, such as mobilization and demobilization, are recovered at 100 percent of the estimated quantity.  If the overrun does not cause a time extension, fixed (time related) indirect costs, such as equipment rental, field office rent, telephones, supervision, quality control, etc., are also recovered.  Another savings could be in quantity discounts for materials.  Thus the contractor's unit cost for the overrun should be less than the unit cost for the first 115 percent and the ACO should demand a credit for the unit costs saved, if, in the ACO's judgment, they are "significant."

             (4) Conversely, the overrun could cost the contractor more per unit than the first 115 percent.  If it does, you should anticipate a demand for an adjustment and reserve sufficient funds to cover the adjustment.   

            i.  Underruns.

             (1) The underrun philosophy, under the current clause, allows the contractor to recover 85 percent of his fixed unit costs and one time cost (mobilization, demobilization, etc.), not to exceed what he would have recovered had he performed 85 percent of the estimated quantity.  Do not re-price the underrun work on actual cost.

(2) Estimated underruns.  



 (a) Underrun estimates can be somewhat more difficult to perform because underrun estimates are basically forensic estimates.  The estimator has to reverse his estimate to see what cost is un-recovered due to the underrun. As indicated above, a theoretical unit price should contain both direct and indirect costs. The direct cost is of no concern in an underrun situation because no work is performed, none is paid for, and none should be paid for.  The problem with underruns is in the area of under-recovered indirect cost.  As we covered in the section on in-directs, there are several types of indirect cost.  Those that are nonrecurring are one time costs.  Costs, which vary either directly or indirectly with the amount of work placed, are the variable in-directs.  There are also costs, which vary with time, but not necessarily with volume, such as supervision, field office rent, quality control, etc.

             (b) Since the variable indirect costs vary with the amount of work performed, they are of no concern in an underrun estimate because, like direct costs, none are incurred.

             (c) The one-time costs, which are allocated to the unit price, are the problem. The unit price should contain a proportionate share of the in-directs necessary to do 100 percent of the bid item quantity.  When the bid item quantity has been fully performed, the contractor will then fully recover the one time cost necessary to do the item.  However, if there is an underrun, that cost will not be fully recovered.  The contractor takes the risk of not recovering 15 percent of that cost for the portion of the underrun between 85 percent and 100 percent and the Government agrees to an adjustment for the portion, which exceeds 15 percent.  The question the estimator must answer is, "How much of the bid item price is for one-time in-directs?"  This is where the reverse estimating comes in.  It is relatively easy to determine the direct cost for material, labor, etc., for a unit cost.  To this direct cost is applied a reasonable amount home office overhead, profit and bond, and the resulting number is subtracted from the unit price.  If there is nothing left, the estimator knows that the bid item was unbalanced to the low side and that no one-time in-direct costs were allocated to the bid item, thus, no contract price adjustment is due.  If there is a large amount left, the estimator knows that the bid item was unbalanced to the high side and great care must be exercised in trying to sort out which dollars are one-time and fixed in-directs and which are the unbalanced dollars.

             (d) Most in-directs are variable or semi-variable and only a very few are fixed and one-time.  Therefore, of the amount of the bid item price left after the marked-up directs are subtracted, only a small portion should be fixed and one-time indirect dollars. The exact amount, however, can only be estimated since no formula exists to make a precise determination.  Items to consider, however, are:  Any one-time in-directs specifically associated with the bid item; for instance, if the contract contains only one bid item for asphalt paving, it would be safe to assume that the cost for mobilization and demobilization of the paving machine and pavement rollers are included in the bid item.  Similarly, if a riprap item includes the cost slope preparation, this cost, while a direct cost to the job, becomes an indirect cost to the bid item and the un-recovered portion up to 85 percent should be included in the adjustment.

             (e) Some contractors will ask to recover the profit, which had been assigned to the underrun quantity saying that they bid the job to make a certain amount of profit.  Paying profit on work not performed is generally not permitted, as backed up by case law.

            j.  The ACO can establish a separate bid item for overruns beyond 15 percent.  The ACO can also pay for the overrun in the original bid item and add a bid item for the incremental adjustment for the overrun exceeding 15 percent.  For underruns, the normal practice is to add a new bid item for a lump sum adjustment for 85 percent of the un-recovered one-time and fixed costs.  Do not re-price the work within 15 percent of estimated quantities.

2.15.5   Quantity  Adjustment for Overruns and Underruns from Estimated Quantities.

            a.  Overruns/underruns are differences between actual quantities and bid item estimated quantities for the contractually required scope of work.  Work added or deleted by a change request or differing site condition is not an overrun or underrun.  Do not include an increase or decrease as an overrun or underrun for payment on a unit-priced item when it is the result of a change request.  Payment for a change request can only be made after execution of the appropriate contract modification and then included for payment on ENG Form 93.

            b.  When there are differences in quantities on unit‑priced items, the resulting monetary increase (and eventually decrease) must be reflected in the finance accounts.  At the time a net overrun is anticipated, prepare an amendment to the Contract Funding Work Item PR&C to commit funds in CEFMS for such increases. RM will continue paying the actual quantities from the CEFMS ENG Form 93 (supported by the RMS- Generated ENG Form 93 and the Overrun/Underrun Statement) as long as the total contract amount is not exceeded by the total earnings, and sufficient funds have been committed.  The amount committed by amendment to the Contract Funding Work Item (FWI) PR&C for an overrun can be increased or decreased, as necessary, by subsequent amendments to the Contract FWI PR&C.  Each successive amendment should specifically identify the prior amendment number under the Remarks block of the CEFMS screen.

           c.  When total earnings exceed the total contract amount, as modified, because of net overruns, you must prepare a funding modification to adjust the bid item quantities and increase the contract amount.  We cannot pay a contractor funds beyond the obligated contract amount.  Base the modification on the best estimate of anticipated actual quantities, if funds allow, or the actual amount exceeded.  The amendment to the Contract FWI PR&C mentioned in Paragraph b., above, will be used to fund the modification.  ACO, within dollar limits or CO will obligate committed funds based on the modification.  PM and the Resident Engineer will coordinate on efforts to de-commit excess funds for any affected bid item when the quantities are marked “final” on a prior payment estimate.  See Exhibit 2.15B for an example of a modification which adjusts the bidding schedule and total contract amount to reflect overruns and/or underruns of unit priced items. 

           d.  On civil contracts, you may also have to adjust the Continuing Contracts clause. 

           e.  Once the modification adjusts the quantities, only use an Overrun/Underrun Statement with the payment estimate to vary from those adjusted quantities.  

           f.  Before final payment, a closeout modification is necessary where there are still overruns, underruns, and/or unit price adjustments due to variation in estimated quantity (outside the 15 percent band).  The total contract amount must equal the actual placement.  

           g.  For the closeout modification, if all unit-priced quantities actually placed are within 15 percent of the original estimated quantities, as modified by changes, the field will prepare a unilateral closeout modification for signature of the Contracting Officer (CO).  It should state that the modification provides for adjustment of unit-priced bid items to reflect actual quantities performed.  Send to CD-M for processing.  See Exhibit 2.15C.

           h.  When any of the final quantities are less than 85 percent or more than 115 percent of the original estimated quantities, as modified by changes, determine any unit price adjustments necessary, settle with the contractor, and reflect this agreement in a bilateral modification written under the Variations in Estimated Quantities clause (in case this hasn't already been done).  Prepare the modification for either the signature of the Administrative Contracting Officer (ACO) or the CO, depending on the amount.  If there is no re-negotiation of quantities, the modification will contain a statement that the parties have agreed there is no unit price adjustment for those actual quantities less than 85 percent or more than 115 percent of the estimated quantities.  You can also include quantity adjustments to items within 15 percent in the same modification.  See Exhibit 2.15D, for an example.

           i.  See Chapter 4 of this manual for payment of overruns and/or underruns.

2.15.6   Special Provisions Clause - Continuing Contracts.  On civil and some special military contracts, you must take into consideration the amount authorized by the Continuing Contracts clause.  Close management is necessary to ensure that timely 

modifications are made to the Continuing Contracts clause to avoid unnecessary

delays in processing contractor payments.  Field offices must ensure that contractors report anticipated earnings in accordance with the contract clause and advise the Project Manager early enough to obtain additional funding.  Upon receipt of the written request, CD-M will prepare the modification citing the Continuing Contracts Clause.  See Exhibit 2.15F for an example.  

2.15.7   Pricing Indirect Costs on VECPs.  Construction Division's policy regarding application of overhead savings and "Contractor's development and implementation costs" when determining the VECP price reduction, as defined in the VE clause for construction contracts, is as follows:

            a.  In general, "Contractor's development and implementation costs" should only include additional costs the contractor incurs as a result of the VECP, e.g., outside design costs, field office overtime, or other costs, which would not otherwise have been incurred.

            b.  Field overhead efforts are not development and implementation costs, per se.  Time spent by the contractor's office staff to prepare, negotiate, or implement the VECP are not additional costs.  The Government already bought these costs; they are included in the contract price.  The Instant Contract Savings (ICS) would normally not address increases or decreases in field overhead, unless the VECP involves a change in the contract performance period.  Therefore, amounts included in the original contract price for field overhead remain.

            c.  Home office (G&A) efforts likewise are not development and implementation costs.  Time expended by the home office staff on the VECP is not an additional cost to the contractor.  This overhead is an "indirect cost" in the contractor's normal accounting system.  Actual costs are not charged to individual contracts.  Home office costs are normally included in the "general and administrative overhead cost pool."  This cost pool is distributed to each contract as a percentage of its cost to the company, regardless of actual involvement by the home office.   There are exceptions to this general guideline, but the above is the norm.

            d.  Because G&A costs are charged indirectly to the contract, the ICS must include a percentage for G&A overhead.  Pricing decreases must be consistent with pricing increases to the contract (FAR 31.2).

            e.  The contractor's incentive to expend resources to develop VECPs is that he keeps 55 percent of the cost "savings" and all profit included in the contract price.

            f.  The ICS must also include an amount for bonds.  The contractor's final bond cost is based on the final contract price.

2.15.8
8A Contract Administration The Government contracts directly with the SBA contractor, not SBA as in the past.  There is no longer a requirement for a Tri-Parte Agreement on modifications to 8A contracts.  However, the Government will provide the responsible SBA office a copy of all modifications to the 8A contract as well as a copy of the final pay estimate (indicating completion of all contract work).  CD-M will provide copies of the modifications to SBA as part of official mod distribution.  The field office will provide a copy of the final pay estimate to SBA at the same time it is sent to the District for processing.  The field office is responsible for entering the SBA information (Regional SBA and address) into RMS on each 8A contract.

2.15.9  Buy American Act Exemption  A contractor may request a determination of inapplicability of the Buy American Act  (FAR 52.225-9 BUY AMERICAN ACT  – CONSTRUCTION MATERIALS (MAY 2002)).  The referenced FAR clause contains information the contractor must provide when seeking an exemption.  Prior to submitting any request to the Contracting Officer for review/approval, check the applicable contract to insure you have referenced the appropriate FAR clause.  Over the past several years, the FAR clauses dealing with the Buy American Act have been revised many times.  You need to reference the clause prescribed in the contract for which the exemption is being requested.  The format for the information required of the contractor is provided in the FAR clause.  A sample memorandum for transmittal to the Contracting Officer is provided as Exhibit 2.15E.  Authority to approve Buy American Act Exemptions is not delegated to ACOs.   

2.15.10  DOD Indian Incentive Program Far Clause 52.226-1 provides for incentive payments for contractors who have status as an Indian-Owned economic enterprise.  Prime contractors (regardless of size) submit requests for incentive payments to DOD Contracting Officers.  The Contractor’s request should contain the following

a) Cite the use of FAR Clause 52.226-1 and contract number

b) Copies of pertinent pages of the subcontract

c) Copies of subcontractor’s invoices

d) Total payment of subcontract and calculation of 5% rebate.

e) Subcontractor’s status as an Indian-Owned economic enterprise.

DOD Contracting Officers will do the following:

a) Review documents received

b) Forward request and verification summary for incentive payment to DOD SADBU Office

c) Provide point of contact of supporting financial office with an address, telephone number, and e-mail address of the person who will receive the funding

d) Provide an e-mail address and telephone number of the DOD Contracting Officer

The funds request should go through SADBU chain from the District Office, through SAD to the DOD SADBU.  DOD SADBU controls the funding.  If you have further questions, regarding implementation, please consult CD-M.

2.15.11   Sample Formats.  To summarize formats, Exhibit 2.15A is three examples of changes performed after contract completion date.  Exhibit 2.15B is an example modification for temporarily adjusting overruns and/or underruns of unit priced items pending final adjustment only.  Exhibit 2.15C is an example of a closeout

modification for overrun and/or underruns so that the total contract amount equals the actual placement.  Exhibit 2.15D is an example of a bilateral modification written under the Variations in Estimated Quantities Clause for final quantities less than 85% or more than 115%.  Exhibit 2.15E is an example of a Memorandum for Buy American Act Exemption by the Contracting Officer. 
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