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CHAPTER 2 - CONTRACT MODIFICATIONS

SECTION 13 – PERFORMANCE AND PAYMENT BONDS

AND CONSENT OF SURETY

2.13.1.  General
The Invitation for Bid or Solicitation requires the contractor to furnish a performance and payment bond in the amount indicated in the contract and within the time stated. The performance bond is required to insure that the contractor fulfills all contract requirements. The payment bond is required to insure that the contractor makes payments to all persons supplying labor and material for the prosecution of the work provided for in the contract.  Payment bond is not required in Latin America.  Consents of surety are used to advise the surety of a change in the contract and to obtain his consent to extend the bond coverage accordingly.

2.13.2.  Performance Bonds.

A performance bond is required in connection with any construction contract exceeding $100,000, unless waived under the recent 8(a) bond waiver test program. Generally, the penal amount of each performance bond shall be 100 percent of the contract price at time of award, unless the Contracting Officer determines that a lesser amount would be adequate for the protection of the Government (see individual contracts for Latin America). The Government may require additional bond protection when a contract price is increased. The increase in protection shall generally equal 100 percent of the increase in contract price (dependent on individual contracts in Latin America).

2.13.3.  Payment Bonds.
** Note that payment bonds are not required for contracts in Latin America.

a. Unless the contracting officer makes a written determination supported by specific findings that a payment bond in this amount is impractical, the amount of the payment bond must equal to:

(1) 100 Percent of the contract price at time of award

(2) If the contract price increases, and additional amount equal to 100 percent of the increase.

b. The amount of the payment bond must be no less than the amount of the performance bond,

2.13.4. Contracts Less than $100,000.
    a. Performance bonds are not required.

    b. Payment bonds for construction contracts greater than $25,000 but not greater than $100,000, the Contracting Officer shall select two or more of the following alternate protections to be shown in solicitation:

(1)
Payment Bond (100%)

(2)
Irrevocable letter of credit

(3)
Tripartite escrow agreement

(4)
Certificates of deposit

(5)
Deposit of types of securities listed in FAR 28.204-1 and



28.204-2

The contractor is to submit one of the payment protections as selected by the Contracting Officer.

Bond must equal 100% of the original contract amount unless the Contracting Officer (CO) determines that a lesser amount is adequate for the protection of the Government.

2.13.5. Additional Bond Coverage.  

It is the policy on construction contracts to require additional performance bond protection by the original surety or sureties for any modification of an existing provision of the contract which increases the contract price. At a minimum, if a mod constitutes a net contract price change in excess of 25% or $50K, a Consent of Surety (SF 1414) or Consent of Surety and Increase of Penalty (SF 1415), as appropriate, is required.  However, FAR Part 28.102-2 and 28.106-3 allows for some discretion on the part of the Contracting Officer to accept a lesser amount of bonding protection.  The following policy establishes a limited degree of discretion, but places monetary ceilings on the accumulation of "unbonded" mods thereby increasing the requirement for additional bonding on contracts.

a.  Consent of Surety (SF 1414).  Note this is not an additional bond, but merely notice to the current surety that the contract has been modified.  The Field Office must process a SF 1414 if:

(1)  An additional bond is acquired from other than the original surety(s); or

(2)  No additional bond (SF1415) is required from the current surety(s), and the mod is out-of-scope; or

(3) No additional bond (SF 1415) is required from the current surety(s), the mod is in-scope, and a net contract price change in excess of 25% or $50K; 

(4) Required by a novation agreement

b.)  Consent of Surety and Increase of Penalty (SF 1415). Note this concerns additional bonding. The Field Office must process a SF 1415 if:

(1) The current contract value is less than $1M and the cumulative value of "unbonded" Mods exceeds $100K.  A SF 1415 will be processed by the Field Office equivalent to the cumulative increase in the contract value. 

For example:  $800K Contract 

Mod #1 equals $40K: Mod #1 does not exceed $100K, so no SF 1415 is necessary.  (If, however, Mod #1 is out-of-scope, the Field Office will process a SF 1414 per a(2) above.  A SF 1414, however, is not necessary if Mod #1 is in-scope, because it does not constitute a net change in the contract value in excess of 25% or $50K.)

Mod #1 equals $75K: Mod #1 does not exceed $100K, so no SF 1415 is necessary.  (If, however, Mod #1 is out-of-scope, the Field Office will process a SF 1414 per a(2) above.  If Mod #1 is in-scope, the Field Office will process a SF 1414 per a(3) above, because the net change in the contract price exceeds 25% or $50K.)

Mod #1 and #2 together exceed $100K: The Field Office will process a SF 1415, increasing the penalty by the cumulative increase in the contract value.  (Another SF 1415 will not be necessary, until the cumulative value of successive "unbonded" mods exceeds $100K.  However, SF 1414s may be necessary per Section “a” above.)

(2) The current contract value is $1M or greater and the cumulative value of Mods exceeds 10% of the current contract value.  A SF 1415 will be processed by the Field Office equivalent to the cumulative increase in the contract value.

For example:  $5M Contract

Mod #1 equals $200K: Mod #1 does not exceed 10% of the current contract value, so no SF 1415 is necessary;  (The Field Office will, however, process a SF 1414 per a(2) above. if the mod is out-of-scope, or per a(3) if the mod is in-scope, because it exceeds $50K.) 

Mod #1 and #2 together exceed 10% ($500K): The Field Office will process a SF 1415, increasing the penalty by the cumulative increase in the contract value.  (Another SF 1415 will not be necessary, until the cumulative value of successive "unbonded" mods exceeds 10% of the current contract value.  However, SF 1414s may be necessary per Section “a” above.)

c. When additional coverage is furnished in whole or in part by a new

  surety or sureties, agencies shall use SF 25, Performance Bond, or, if


applicable, SF 25-A, Payment Bond.

d. When an Irrevocable Letter of Credit (ILC) is used as an alternative as

security for a performance or payment bond and the contract period is extended, the contractor shall be required to provide an ILC with an appropriately extended maturity. See FAR 28.204-3(f).

2.13.6  Liability Limit.

Surety companies are limited by Treasury Department regulations in the amount of liability that can be assumed on any one risk.  If the surety company reaches its liability limit, arrangements must be made by the contractor for another co-surety to assume the increase in penalty (SF-1415), or for a new surety company to furnish a performance bond, executed on Standard Form 25, to accompany the particular modification and consent form when the new surety starts to participate as a co-surety.  The penal sum of that bond must be the amount necessary to cover the new insurer’s share of liability in support of the modification to which the bond is attached.  For subsequent modifications, the new company may increase the penal sum of its performance bond in the same manner as the other co-sureties by executing a Consent of Surety and Increase of Penalty.  After a company has exhausted its underwriting ability, it must continue to execute consents on future modifications of the contract in a zero capacity (or “none”) so that it will not be released from its previous obligations.  Increase in payment bond, as applicable, will be done in the same manner.

2.13.7.   Procedures for Consent of Surety.
When a contract is awarded and Performance/Payment Bonds are required.  Contracts awarded in the U.S. are covered with U.S. Treasury Sureties.  The Department of Treasury's Listing of Approved Sureties (Department Circular 570) is updated on July 1, every year, although there are changes constantly as they incur.

To check to see if your contract's bonds are current when doing SF1415, you go to  http://fms.treas.gov/c570/index.html.  Click on Sureties Listing then Certified Companies. Scroll to your Surety's name and see the liability limitation for the date that you are preparing your consent of surety, as periodically the amount can change or a surety can be debarred.  To be updated automatically you need to go click on Subscribe to Updates (same web page with the Sureties Listing). Enter the required info and select the box for Sureties Circular 570.

If your surety's amount modifying the contract amount exceeds the liability amount the contractor is required to acquire additional bonding.  The existing Surety Company is liable but additional bonding might be required. If you have any questions, please contact CD-M for assistance. 


a. 
 Utilize the performance and payment bonds provided by CT, when initiating a change and the proposed estimated amount is expected to exceed thresholds specified in section 2.13.5.


b.
 Field Offices are responsible for tracking and determining when a SF 1414 or SF 1415 needs to be done.  See Appendix B, RMS Bulletin #10.

c.
 Field Offices are responsible for assuring that SF 1414’s and SF 1415’s are completed as required in section 2.13.5.


d.
 The principal (contractor) or his authorized representatives shall execute Consent of Sureties (1414 and 1415).  If the individual who signs the consent is signing in a representative capacity (e.g., attorney-in-fact), but is not a member of the firm, partnership, or joint venture, or an officer of the corporation involved, a Power of Attorney or Certificate of Corporate Principal, as appropriate, must have been previously furnished or submitted with the executed consent form.  It is recommended that the effective date of the modification be before or the same date the consent is executed by the contractor and his bonding company.


e.
An original Power of Attorney is required for the surety representative executing the consent.

f. Review consents in accordance with “Checklist for Consents of Surety,”

attached to this exhibit.  Pay particular attention to dates and seals as noted on the checklist.

g. Include the “Checklist for Consent of Sureties” with each SF 1414 prepared in the field office and transmit with applicable modification and supporting data to the District Office for finalization and/or distribution.

h. Forward Consent of Sureties to CD-M who will route through OC for legal sufficiency then to the Contracting Officer for approval.  CD-M will return consents to the contractor for any corrections or actions deemed necessary by OC.

2.13.8.  Sample Formats.

As indicated above, Exhibit 2.13A is the “Checklist for Consent of Surety.”  Also see Exhibit 2.13B, SF 1414; Exhibit 2.13C, SF 1415; and Exhibit 2.13D, example of executed Consent of Surety; Exhibit 2.13E, example of executed Power of Attorney also attached.
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