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CHAPTER 2 ‑ CONTRACT MODIFICATIONS

SECTION 10 ‑ PROCEDURES FOR THE PRICE NEGOTIATION MEMORANDUM (PNM)

2.10.1   Introduction.  Regulations require complete documentation and justification for issuance and negotiation of all construction contract modifications.  Prepare price negotiation memoranda for military and civil projects on CESAM Form 1134‑E, Price Negotiation Memorandum ‑ Construction Contracts, and CESAM Form 1134‑1‑E, Price Negotiations Memorandum ‑ Resume of Negotiations.  The PNM is supporting documentation for the Form SF 30.  It is also a "stand alone" summary document of the contract action, distributed with the modification to various parties.  It is important that your documents are clear and concise.

2.10.2   Instructions.  The following instructions and procedures are applicable to the above referenced forms:

             a.  CESAM Form 1134‑E:

            (1) See Chapter 2, Section 5, Request for Proposal, for instructions relative to:  Project Description and Location, Contract No., Contractor Name and Address, and Change Request No.

            (2) Appropriation Data and Amount:  Insert appropriation data shown on the approved Purchase Request and Commitment, DA Form 3953.  Also show the settled modification amount, and whether an increase or decrease.

            (3) Necessity for Change and Reason for Omission from the Plans and Specifications: 

                   (a) The necessity relates to why the contract must be changed and why the work is necessary.  Outline the reasons or events that make the change necessary, for example: "Review of the contract drawings revealed the necessity to relocate door number 52 in order to avoid conflicts with ductwork;" or, "Review of the existing conditions revealed the necessity to relocate door number 52 in order to avoid relocation of an existing air handling unit."  It is not acceptable to state that, "The change is necessary to relocate the door," since this is simply a statement of the change being made, not the reason it must be made.  Encourage the Users to include the necessity for the change in their request.

                   (b) Following the explanation of the necessity for the change, explain the reason or apparent reason, for omitting the changed work from the original drawings or specifications; why the contract didn't contain the requirement at award.  The reason for omission should generally correspond with the appropriate cause code. e.g., “…the result of deficiencies”, Cause Code 1;  “…. user requested changes”, Cause Code 4;  “…differing site condition”, Cause Code 7;  or “…value engineering change”, Cause Code 8, etc.  Include the modification cause codes in the reason for omission.  If you change the cause after initiating the change, insure that your cause code is updated in your Price Negotiation Memorandum and in RMS.

            (4) Government Representatives:  List names and titles of Government personnel taking part in negotiations.

            (5) Contractor Representatives:  List names and titles of contractor personnel taking part in negotiations.

            (6) Place and Date of Negotiations:  Enter place(s) and date(s) where negotiations were actually conducted.  If by correspondence, give beginning date and final date of letters written.

            (7) Final Negotiation Price:  Insert the final negotiated change price, and indicate whether an increase or a decrease.

            (8) Time Duration:  Make a definite statement that either (1) no additional time is required or allowed, or (2) the exact amount of time agreed upon.

            (9) Initial Government Estimate and the Basis for Upward or Downward Revision:  Self explanatory.  If the change is for $100,000 or less and a G/E is not prepared, insert "N/A."

             b.  CESAM Form 1134‑1‑E:

            (1) See Chapter 2, Section 5, for instructions relative to Contract No. and Change Request No.

            (2) Scope of Work:  This block must contain sufficient details for the scope of work to be fully understood.  If there is not enough room in this block for the complete scope of work, provide a general description of the change, and add a

statement, such as, “See attachment for detailed scope of work”.  If there is an attachment, be sure to attach it to the resume.

            (3) Resume of Negotiations:

                   (a) Prepare a complete resume of the actual price negotiation proceedings.  Include dates and amounts of the original and any revised proposals; the dates of negotiations; and an outline of the justification for any time extension. Include other matters of record, which constitute areas of mutual understanding and contain project data, contract appendices, forms, schedules, design and other criteria, materials and equipment furnished the contractor by the Government.  Do not reveal the overall Government estimate amount in the resume.

                   (b) In order to minimize the possibility of future claims concerning impact, obtain a clear understanding from the contractor that all costs including impact on the changed and unchanged work, if any, have been considered and fully documented in the resume of negotiations portion of the price negotiation memorandum.  Do not rely on the statement, "...it was mutually agreed that the (revised) proposal includes all cost and time adjustments directly or indirectly attributable to the change", as being sufficient to address impacts.  Get the contractor to confirm that he has considered all costs in the settlement including  impact on the unchanged work.  Identify in as much detail as possible the areas of unchanged work that are impacted by the change.  Clearly state in the resume of negotiations that impacts to the work were considered, discussed, and have been included in the (revised) proposal and final costs agreed to.  If there are no impacts to the unchanged work associated with the change, then so state it.  If the contractor reserves his rights to impacts in a future modification or claim, then clearly state this in the resume of negotiations and insure that any impact costs included in the Government Estimate are removed for purposes of comparison with the negotiated amount.  See Chapter 2, Section 4, for further discussions on impact costs and addressing impacts during negotiations.  

                   (c)  If the modification is the result of an un-priced contract action (UCA), document the reasons if the definitization schedule was not met.

                   (d) If the negotiator doesn't have the authority to sign the modification, be sure to state that the proposed settlement will be recommended to the ACO or Contracting Officer for acceptance.

                   (e) When certified cost or pricing data are required, refer to Chapter 2, Section 8 for requirements to document discussion and reliance on data submitted by the contractor and variances with audit recommendations.

            (4) Problem Areas in PNM Highlighted by EIG.  Itemized below are problems in the PNM resume when cost or pricing data are required, highlighted by an Engineer Inspector General (EIG) team visit.  By Mobile District policy, for all modifications exceeding $100,000, the negotiator must consider these points when preparing the resume.

                   (a) The resume did not explain the basis of settlement identified by cost element.  A marked‑up proposal signed by the contractor and dated the same date as final negotiations, referred to in the resume, is acceptable.  Otherwise, the PNM should include details and cost element amounts accepted by the Government.

                   (b) The resume did not reconcile the settlement to the pre-negotiation objectives.  You should be able to track discussion of each objective and how it was resolved.

                   (c) The resume did not resolve differences between the audit and settlement (applicable when certified cost or pricing data are required).  If the audit is not followed in settlement, you must explain why.

                   (d) The resume did not explain what reliance was placed on the contractor's factual and judgmental data (applicable when certified cost or pricing data are required).  It didn't document how factual inaccuracies in the proposal or non-allowable or non-allocable costs were treated in the settlement.  In summary, when cost or pricing data are required, you can't negotiate a bottom line settlement versus the Government Estimate.  Agreement on individual cost elements/profit is not required, but if the proposal contains non-allowable or non-allocable costs (FAR 31), inaccurate "facts," audit questioned/unsupported costs, these must be eliminated or justified.  Judgmental differences can be resolved by resorting to a lump sum or bottom line basis.  A post audit, if performed, must be able to determine what is in the final settlement.  A price reduction can only be obtained if the Government relied on the factual data and used it in the final price.

            (5) Signatures:

                   (a) Only the Government representative's signature is required.  If the negotiator is the ACO, the title block on the resume should reflect "Administrative Contracting Officer."  When the negotiator is not the ACO, but has COR authority, use the title "Authorized Representative of the Contracting Officer."  If neither, use the negotiator's position title, i.e., "Office Engineer."

2.10.3   General. 

             a.  Do not transmit CESAM Form 1134‑E to the contractor, they are not required to sign it.  Due to the nature of the information described on this first page of the PNM, it is "For Official Use Only."  On electronically generated forms, "Contracting Officer's Copy" serves the same purpose.

             b.  CESAM Form 1134‑1‑E may exceed one page.  If this is the case, delete the signature blocks from page 1 of Form 1134-1-E.  Signature blocks should be only on the last page of Form 1134-1-E.

             c.  Where an audit has been performed, CD-M will provide a copy of the PNM and pre-negotiation objectives to the auditor.

2.10.4   Format.   See Exhibits 2.10A and 2.10B to this section, for examples of a Price Negotiation Memorandum.  
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