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CONSTRUCTION DIVISION SOP NUMBER CON‑19

CONTRACT CLAIMS, DISPUTES, AND TERMINATIONS
1.  PURPOSE:


This Standard Operating Procedure (SOP) establishes policy, assigns responsibilities, and provides guidance regarding the handling of construction contract interpretations, disagreements, disputes, claims, terminations, Freedom of Information Act requests, and Congressional inquiries.

2.  APPLICABILITY:


This SOP is applicable to Construction Division’s District and Field Offices. It also includes Office of Counsel and Contracting Division responsibilities and actions that have been agreed upon by those organizations.

3.  REFERENCES (DISPUTES):


a.  Because it governs the entire claims process, the applicable Federal Acquisition Regulation (FAR) Clause is quoted below:

74 52.233-1 DISPUTES (JUL 2002)


(a) This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-613).


(b) Except as provided in the Act, all disputes arising under or relating to this contract shall be resolved under this clause.


(c) "Claim," as used in this clause, means a written demand or written assertion by one of the contracting parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to this contract.  A claim arising under a contract, unlike a claim relating to that contract, is a claim that can be resolved under a contract clause that provides for the relief sought by the claimant.  However, a written demand or written assertion by the Contractor seeking the payment of money exceeding $100,000 is not a claim under the Act until certified as required by subparagraph (d)(2) of this clause. A voucher, invoice, or other routine request for payment that is not in dispute when submitted is not a claim under the Act.  The submission may be converted to a claim under the Act, by complying with the submission and certification requirements of this clause, if it is disputed either as to liability or amount or is not acted upon in a reasonable time.


(d)(1) A claim by the Contractor shall be made in writing and, unless otherwise stated in this contract, submitted within 6 years after accrual of the claim to the Contracting Officer for a written decision. A claim by the Government against the Contractor shall be subject to a written decision by the Contracting Officer.



(2)(i) Contractors shall provide the certification specified in subparagraph (d)(2)(iii) of this clause when submitting any claim--





(A) Exceeding $100,000; or





(B) Regardless of the amount claimed, when using--






(1) Arbitration conducted pursuant to 5 U.S.C. 575-580; or






(2) Any other alternative means of dispute resolution (ADR) technique that the agency elects to handle in accordance with the Administrative Dispute Resolution Act (ADRA).




(ii) The certification requirement does not apply to issues in controversy that have not been submitted as all or part of a claim.




(iii) The certification shall state as follows:

"I certify that the claim is made in good faith; that the supporting data are accurate and complete to the best of my knowledge and belief; that the amount requested accurately reflects the contract adjustment for which the Contractor believes the Government is liable; and that I am duty authorized to certify the claim on behalf of the Contractor."



(3) The certification may be executed by any person duly authorized to bind the Contractor with respect to the claim.


(e) For Contractor claims of $100,000 or less, the Contracting Officer must, if requested in writing by the Contractor, render a decision within 60 days of the request. For Contractor-certified claims over $100,000, the Contracting Officer must, within 60 days, decide the claim or notify the Contractor of the date by which the decision will be made.


(f) The Contracting Officer’s decision shall be final unless the Contractor appeals or files a suit as provided in the Act.


(g) If the claim by the Contractor is submitted to the Contracting Officer or a claim by the Government is presented to the Contractor, the parties, by mutual consent, may agree to use ADR. If the Contractor refuses an offer for alternative disputes resolution, the Contractor shall inform the Contracting Officer, in writing, of the Contractor’s specific reasons for rejecting the request. When using arbitration conducted pursuant to 5 U.S.C. 575-580, or when using any other ADR technique that the agency elects to handle in accordance with the ADRA, any claim, regardless of amount, shall be accompanied by the certification described in subparagraph (d)(2)(iii) of this clause, and executed in accordance with subparagraph (d)(3) of this clause.


(h) The Government shall pay interest on the amount found due and unpaid from (1) the date that the Contracting Officer receives the claim (certified, if required); or (2) the date that payment otherwise would be due, if that date is later, until the date of payment. With regard to claims having defective certifications, as defined in (FAR) 48 CFR 33.201, interest shall be paid from the date that the Contracting Officer initially receives the claim. Simple interest on claims shall be paid at the rate, fixed by the Secretary of the Treasury as provided in the Act, which is applicable to the period during which the Contracting Officer receives the claim and then at the rate applicable for each 6-month period as fixed by the Treasury Secretary during the pendency of the claim.


(i) The Contractor shall proceed diligently with performance of this contract, pending final resolution of any request for relief, claim, appeal, or action arising under the contract, and comply with any decision of the Contracting Officer.

(End of clause)


b.  Policies and procedures for partial or complete termination of construction contracts are established by FAR, Part 49—Termination of Contracts.
4.  RESPONSIBILITIES (DISPUTES):


a.  The Resident/Project Office is responsible for:



(1)  if required, requesting assistance/guidance from the Area Office on matters of contract interpretation;



(2)  attempting to resolve through mutual agreement with the construction contractor all questionable and/or disputed items as soon as they arise;



(3)  for questionable and/or disputed items which cannot be settled by mutual agreement, gathering all necessary documentation and all facts bearing on the situation, preparing a detailed review and analysis, and forwarding this information to the Area Office;



(4)  if required, requesting assistance from the Area Office in preparing the detailed review and analysis;



(5)  assisting OC and the Contracting Officer in the Claims Appeal and Alternate Disputes Resolution (ADR) processes; 



(6)  when circumstances warrant, recommending the partial or complete terminations of contracts and, if directed by the Contracting Officer, executing the terminations;



(7)  assisting the Contracting Officer, OC, and the Executive Office in responding to Freedom of Information Act requests and Congressional inquiries.

b. The Area Office is responsible for:



(1)  designating an individual who will be responsible for managing claims received in the Area Office; 



(2)  responding to requests from its Resident/Project Offices for assistance/guidance on matters of contract interpretation;



(3)  if required, requesting assistance/guidance from the CD Claims Manager on matters of contract interpretation;



(4)  for questionable and/or disputed items which one of its Resident/Project Office could not settle by mutual agreement, reviewing the claim file and the detailed review and analysis furnished by the Resident/Project Office and, if it is ultimately concluded that the claim has merit, initiating additional actions that will lead to settlement by mutual agreement;



(5)  if it is ultimately concluded that settlement by mutual agreement is not possible and the claim should be denied, forwarding the claim file and the detailed review and analysis to the CD Claims Manager;

(6)  reviewing recommendations from its Resident/Project Offices for partial or complete contract terminations;

            (7)  assisting the Resident/Project Offices, Contracting Officer, OC, and Executive Office in responding to Freedom of Information Act requests and Congressional inquiries.


c.  The CD Claims Manager is responsible for:



(1)  responding to requests from Area Offices for assistance/guidance on matters of contract interpretation;



(2)  verifying the completeness of the claim file and the adequacy of the technical review and analysis;



(3)  forwarding the claim file along with the technical review and analysis to OC for concurrence;



(4) preparing and sending a brief letter to the contractor asking  if he desires to meet with the Contracting Officer before he renders his decision;



(5)  maintaining the Claims Report on CD’s Intranet homepage;



(6)  coordinating contract terminations; 



(7)  coordinating Freedom of Information Act requests with the appropriate Resident/Project Office.


d.  OC is responsible for:



(1)  making a detailed legal review and analysis of the claim file and the Area Office’s  analyses and recommendations;



(2) concurring with Construction Division’s analyses and recommendations; or, in the case of nonconcurrence, entering into discussions with the CD Claims Manager as well as the Area and Resident/Project Office personnel in order to achieve a consensus;



(3)  if the Contracting Officer ultimately decides to deny the claim, preparing the Contracting Officer’s Decision;



(4)  reviewing contract actions involving partial or complete terminations; 



(5)  reviewing  responses to Congressional Inquiries;



(6)  responding to Freedom of Information Act requests.


e.  The Contracting Officer is responsible for:



(1)  becoming thoroughly familiar with all the facts of a claim;



(2)  if requested by the contractor, discussing the claim with the contractor;



(3)  rendering a final appealable decision on the claim or requesting that it be settled by negotiation or ADR;



(4)  issuing partial or complete contract terminations;



(5)  reviewing responses to Congressional inquiries.  


f.  In accordance with the provisions of his contract, the construction contractor is responsible for:



(1)  attempting to resolve through mutual agreement with the Resident/Project Office all questionable and/or disputed items as soon as they arise;



(2)  making all claims in writing and in strict accordance with the provisions of the Disputes clause and submitting them to the Resident/Project Office;



(3)  recognizing that the burden of proof rests with the contractor and providing all backup information, facts, and data required to support the claim.

5.  PROCEDURES (DISPUTES):


a.  When making a formal claim because questionable and/or disputed items cannot be resolved through mutual agreement, the construction contractor will be expected to comply with the provisions of his contract which require that he:



(1)  submit the claim in writing and insure it is clearly identified as a claim;



(2)  if the claim exceeds $100,000, have a person duly authorized to bind the contractor with respect to the claim execute the certification required in the Disputes clause;



(3)  provide all backup information, facts, and data required to support the claim since the burden of proof rests with the contractor.


b.  The Resident/Project Office will:



(1)  when needed, request assistance/guidance from the Area Office on matters of contract interpretation prior to them becoming a claim;



(2)  at the first indication that a dispute or disagreement exists, regardless of how it developed, begin requiring additional documentation and continue close surveillance of the problem to fully record the sequence of events and happenings (e.g., inspectors and field engineers should make a complete record in their daily reports of things said and done, photographs should be made to show the sequence of development of the claim or at least show the situation before and/or after the fact, and drawings should be similarly marked‑up);



(3)  closely examine any correspondence from the construction contractor concerning a claim, dispute, or disagreement and determine whether, in fact, the matter should be considered a claim, as defined in the Disputes clause, rather than some other matter of contract administration (e.g., a directed or constructive change); if the matter is considered a claim:




(a)  if the amount claimed exceeds $100,000 and if the contractor did not provide the certification required by the Disputes clause, inform the contractor that a formal claim must have this certification;




(b)  if necessary, request in writing that the contractor furnish any missing backup data (e.g., facts, cost breakdown, backup information, etc.) required to support the burden of proving his entitlement to relief; give the contractor a deadline (usually about 10 days) to submit this information;




(c)  if the claim appears to have separable parts which could be resolved, attempt to separate and finalize these parts by modification, thus cutting off interest, or by mutual agreement to withdraw so that only the disputed issues will have to be handled as a claim;




(d)  expeditiously take the following actions to the extent required:





(i)  assemble all pertinent facts and relevant data;





(ii)  coordinate with all Government personnel who might have been involved (e.g., surveillance personnel, field engineers, project engineers, shop drawing reviewers, etc.); obtain their comments in writing on each allegation made by the contractor; check that the facts have been accurately recorded; and have the typed comments signed by the writers;





(iii)  coordinate with the appropriate experts in EN if design or engineering issues are involved;





(iv)  prepare a detailed review and analysis;





(v)  if required manpower and/or technical capabilities are not available, request assistance from the Area Office in accomplishing actions (i) through (iv) above;





(vi)  forward all of the above to the Area Office, under cover “ Attorney/Client Communication/Attorney Work Product – Do Not Release”.



(4)  if a contractor submits a voucher, invoice, request for contract adjustments (i.e., variations in estimated quantities), proposal for changes in response to an RFP, or any other routine request for payment that is not in dispute but which includes a certification in accordance with the Disputes clause, notify the contractor in writing that the matter is not in dispute and that the certification provided does not apply; this notification to the contractor in writing will help to alleviate any questions and/or misunderstandings as to when interest begins should the matter eventually become a claim.



(5)  notify the responsible Project Manager (PM), Contracting Officer, and the CD Claims Manager of claim receipt or recommended contract termination in a timely manner;



(6)  request a DCAA audit on:




(a)  claims exceeding the $500,000.00 audit threshold, and 




(b)  on other claims where audit assistance is requested by the Contracting Officer;



(7)  prepare the Audit Analysis on claims determined to require DCAA audit;



(8)  serve as the point of contact with DCAA auditor;



(9)  prepare  the Government Estimate and Price Negotiation Memorandum documenting the settlement agreement on claims determined to have merit;



(10)  obtain Waiver of Consent of Surety and Release of Claims certificates when required;



(11)  request funds (including applicable CDA interest) on claims determined to have  merit that have been settled;



(12)  initiate memorandum to the Contracting Officer recommending partial or complete terminations of construction contracts;



(13)  prepare Notice of Termination letter to the Bonding company;



(14)  initiate SF-30 modification for Notice of Termination;



(15)  prepare Memorandum of Fact for Contracting Officer in support of a contract termination;



(16)  serve as point of contact with bonding company to complete the project on a Termination for Default;  



(17)  secure construction site and inventory materials stored on site  after complete contract terminations; 



(18)  prepare the Government Estimate for partial terminations;


(19)  provide documents and facts to OC in response to claims’ interrogatories;



(20)  support OC by providing documents under Freedom of Information Act requests;


c.  Upon receipt of a claim file and the detailed review and analysis from a Resident/Project Office, the Area Office will objectively analyze the file and the detailed review and analysis and determine the appropriate course of action which will generally be one or more of the following:



(1)  Review of the claim file as assembled at this point may reveal the necessity for a conference with the contractor to attempt a disposition by agreement.  Conferences with the contractor are considered to be absolutely essential before the case is referred to the Contracting Officer for resolution, unless the contractor specifically indicates or states that he prefers not to meet further with the Area/Resident/Project Office.  Since the contractor has the burden of proof, request all backup information, facts, and data that the contractor can produce in support of his claim.  Do not hesitate to reveal pertinent, relevant, and material facts in the Government’s possession to the contractor.  The Government’s position should be presented to the contractor clearly and objectively in an attempt to obtain the contractor’s agreement and resolve the dispute.  In lieu of a conference, a letter to the contractor clearly explaining a basis for mutual agreement may be appropriate.  All correspondence with the contractor must be prepared in a courteous, convincing, and persuasive manner.  If the letter to the contractor furnishing an opinion, denial, allowance, etc., it should end with an appropriate statement requesting a reply within, as a general rule, a maximum of 10 days.



(2)  If the matter is finally settled by agreement, a memorandum will be added to the claim file providing the details of the agreement.  Alternately, the details can be recorded in conference notes or the resume of negotiation.



(3)  It may ultimately be concluded that the matter cannot be settled by agreement.  As soon as this conclusion is reached but not later than 30 days after the certified (if applicable) claim was received from the contractor, the entire claim file and the detailed technical review and analysis will be forwarded by memorandum to the CD Claims Manager.  The memorandum will present in detail the problem, the facts bearing on the issue, a discussion of the facts, a statement as to the personal participation by the Area Office, and the Area Office’s conclusions.  The claim file and the review and analysis must be sufficiently complete so that an independent reviewer will be able to fully understand the case.  Completeness will eliminate the need to return the claim file to the Area Office for additional data or information.  The claim file will, if applicable, include marked‑up drawings, photographs, copies of office records, QA/QC daily reports, claim letters and enclosures, and all other pertinent correspondence.


d.  If a claim comes directly to the District Office from the contractor or his attorney, the CD Claims Manager will forward it to the Resident/Project Office for processing in accordance with the procedures above.


e.  Upon receipt of a request from an Area Office for assistance/guidance on matters of contract interpretation, the CD Claims Manager will provide an expeditious response.


f.  Upon receipt of the Area Office’s memorandum forwarding the claim file and detailed technical review and analysis, the CD Claims Manager will: 



(1)  assign a six‑digit alpha‑numeric identification number which will be used in all correspondence and interoffice communications pertaining to the claim (the first two digits of the number represent the year of the contract; the next three digits are the last three numbers of the actual contract number; and the last digit, a letter, represents the particular claim under the contract in alphabetical sequence);

(2) enter necessary information in the Claims Report maintained on CD’s Intranet homepage. 



(3)  check the completeness of the claim file and the adequacy of the detailed technical review and analysis;



(4)  immediately apprise the Area Office of any missing/inadequate information;



(5)  forward the complete claim file and the detailed technical review and analysis to OC for review;



(6)  update the Claims Report in a timely manner as the claim is processed.


g.  Upon receipt from the CD Claims Manager of the complete claim file and the detailed technical review and analysis, OC will make a detailed legal review and analysis, concur or nonconcur with the Area Office’s position that the claim should be denied, and return the complete file to the CD Claims Manager.  If OC nonconcurs, CD Claims Manager will initiate discussions between OC, CT and the Area Office in order to achieve a consensus.



(1)  If these discussions lead to a consensus that the claim has merit, then the CD Claims Manager will return the complete claim file to the Area Office so that action can be taken to negotiate a settlement with the contractor and process the necessary contract modification in accordance with CD’s Contract Administration Manual;



(2)  If these discussions lead to a consensus that the claim should be denied, then the CD Claims Manager will prepare a brief letter (signed by the Contracting Officer) offering the contractor the opportunity to meet and to discuss the issues of the claim prior to the rendering of the Contracting Officer's Decision.



(3)  If a consensus cannot be reached, then the Contracting Officer will be briefed by each element of their respective position regarding the issues on the claim.  During the briefing the Contracting Officer will attempt to obtain a consensus prior to inviting the contractor to meet,


h.  If the contractor requests a meeting with the Contracting Officer, the CD Claims Manager will make all necessary arrangements to include requesting the Area Office to participate.


i.  As soon as possible after the meeting between the contractor and the Contracting Officer or after notice that  the contractor declines a meeting, the Contracting Officer will decide whether to deny the claim or have it settled by negotiation or by ADR.  The Contracting Officer will provide his rationale for a Decision to settle a claim.


j.  If after meeting with the contractor the Contracting Officer decides that the claim should be settled by negotiation, the CD Claims Manager will return the complete claim file to the Area Office so that action can be taken to negotiate a settlement with the contractor and process the necessary contract modification in accordance with CD’s Contract Administration Manual.


k.  If after meeting with the contractor the Contracting Officer decides that the claim should be denied, he will advise OC who will prepare a final appealable Contracting Officer’s Decision for the Contracting Officer’s signature.  Note that:



(1)  if the contractor’s claim is $100,000 or less and a Contracting Officer’s decision has been requested, a Decision must be rendered within 60 days;



(2)  if the contractor’s claim is over $100,000 and a Contracting Officer’s decision has been requested, either a decision must be rendered within 60 days or the contractor must be advised within 60 days when a decision will be rendered;



(3)  if the claim is $100,000 or less and a decision is not rendered within 60 days or the claim is over $100,000 and if the contractor is not notified within 60 days when a decision will be rendered, it is assumed that the claim is denied and the contractor has the option open to appeal.


l..  The CD Claims Manager will provide a copy of the Contracting Officer’s Decision to the Area Office.


m.  The CD Claims Manager will review and coordinate with OC, PM, and the Resident/Project Office contract modification packages involving contract terminations and claim settlement agreements and insure that the file is completed for the Contracting Officer’s signature.

6.  REFERENCES (TERMINATION FOR DEFAULT/TERMINATION FOR CONVENIENCE OF THE GOVERNMENT):


a.  Because they govern the termination for defaults and termination for convenience of the Government processes, the applicable Federal Acquisition Regulation (FAR) Clauses are quoted below:

52.249-10 Default (Fixed-Price Construction) (Apr 1984)

(a) If the Contractor refuses or fails to prosecute the work or any separable part, with the diligence that will insure its completion within the time specified in this contract including any extension, or fails to complete the work within this time, the Government may, by written notice to the Contractor, terminate the right to proceed with the work (or the separable part of the work) that has been delayed. In this event, the Government may take over the work and complete it by contract or otherwise, and may take possession of and use any materials, appliances, and plant on the work site necessary for completing the work. The Contractor and its sureties shall be liable for any damage to the Government resulting from the Contractor's refusal or failure to complete the work within the specified time, whether or not the Contractor's right to proceed with the work is terminated. This liability includes any increased costs incurred by the Government in completing the work. 
(b) The Contractor's right to proceed shall not be terminated nor the Contractor charged with damages under this clause, if- 

(1) The delay in completing the work arises from unforeseeable causes beyond the control and without the fault or negligence of the Contractor. Examples of such causes include- 

(i) Acts of God or of the public enemy, 

(ii) Acts of the Government in either its sovereign or contractual capacity, 

(iii) Acts of another Contractor in the performance of a contract with the Government, 

(iv) Fires, 

(v) Floods, 

(vi) Epidemics, 

(vii) Quarantine restrictions, 

(viii) Strikes, 

(ix) Freight embargoes, 

(x) Unusually severe weather, or 

(xi) Delays of subcontractors or suppliers at any tier arising from unforeseeable causes beyond the control and without the fault or negligence of both the Contractor and the subcontractors or suppliers; and 

(2) The Contractor, within 10 days from the beginning of any delay (unless extended by the Contracting Officer), notifies the Contracting Officer in writing of the causes of delay. The Contracting Officer shall ascertain the facts and the extent of delay. If, in the judgment of the Contracting Officer, the findings of fact warrant such action, the time for completing the work shall be extended. The findings of the Contracting Officer shall be final and conclusive on the parties, but subject to appeal under the Disputes clause. 

(c) If, after termination of the Contractor's right to proceed, it is determined that the Contractor was not in default, or that the delay was excusable, the rights and obligations of the parties will be the same as if the termination had been issued for the convenience of the Government. 

(d) The rights and remedies of the Government in this clause are in addition to any other rights and remedies provided by law or under this contract. 

52.249-2 Termination for Convenience of the Government (Fixed-Price).  (Sept 1996)

(a) The Government may terminate performance of work under this contract in whole or, from time to time, in part if the Contracting Officer determines that a termination is in the Government's interest. The Contracting Officer shall terminate by delivering to the Contractor a Notice of Termination specifying the extent of termination and the effective date. 
(b) After receipt of a Notice of Termination, and except as directed by the Contracting Officer, the Contractor shall immediately proceed with the following obligations, regardless of any delay in determining or adjusting any amounts due under this clause: 

(1) Stop work as specified in the notice. 

(2) Place no further subcontracts or orders (referred to as subcontracts in this clause) for materials, services, or facilities, except as necessary to complete the continued portion of the contract. 

(3) Terminate all subcontracts to the extent they relate to the work terminated. 

(4) Assign to the Government, as directed by the Contracting Officer, all right, title, and interest of the Contractor under the subcontracts terminated, in which case the Government shall have the right to settle or to pay any termination settlement proposal arising out of those terminations. 

(5) With approval or ratification to the extent required by the Contracting Officer, settle all outstanding liabilities and termination settlement proposals arising from the termination of subcontracts; the approval or ratification will be final for purposes of this clause. 

(6) As directed by the Contracting Officer, transfer title and deliver to the Government- 

(i) The fabricated or unfabricated parts, work in process, completed work, supplies, and other material produced or acquired for the work terminated; and 

(ii) The completed or partially completed plans, drawings, information, and other property that, if the contract had been completed, would be required to be furnished to the Government. 

(7) Complete performance of the work not terminated. 

(8) Take any action that may be necessary, or that the Contracting Officer may direct, for the protection and preservation of the property related to this contract that is in the possession of the Contractor and in which the Government has or may acquire an interest. 

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property of the types referred to in paragraph (b)(6) of this clause; provided, however, that the Contractor (i) is not required to extend credit to any purchaser and (ii) may acquire the property under the conditions prescribed by, and at prices approved by, the Contracting Officer. The proceeds of any transfer or disposition will be applied to reduce any payments to be made by the Government under this contract, credited to the price or cost of the work, or paid in any other manner directed by the Contracting Officer. 

(c) The Contractor shall submit complete termination inventory schedules no later than 120 days from the effective date of termination, unless extended in writing by the Contracting Officer upon written request of the Contractor within this 120-day period. 

(d) After expiration of the plant clearance period as defined in Subpart 45.6 of the Federal Acquisition Regulation, the Contractor may submit to the Contracting Officer a list, certified as to quantity and quality, of termination inventory not previously disposed of, excluding items authorized for disposition by the Contracting Officer. The Contractor may request the Government to remove those items or enter into an agreement for their storage. Within 15 days, the Government will accept title to those items and remove them or enter into a storage agreement. The Contracting Officer may verify the list upon removal of the items, or if stored, within 45 days from submission of the list, and shall correct the list, as necessary, before final settlement. 

(e) After termination, the Contractor shall submit a final termination settlement proposal to the Contracting Officer in the form and with the certification prescribed by the Contracting Officer. The Contractor shall submit the proposal promptly, but no later than 1 year from the effective date of termination, unless extended in writing by the Contracting Officer upon written request of the Contractor within this 1-year period. However, if the Contracting Officer determines that the facts justify it, a termination settlement proposal may be received and acted on after 1 year or any extension. If the Contractor fails to submit the proposal within the time allowed, the Contracting Officer may determine, on the basis of information available, the amount, if any, due the Contractor because of the termination and shall pay the amount determined. 

(f) Subject to paragraph (e) of this clause, the Contractor and the Contracting Officer may agree upon the whole or any part of the amount to be paid or remaining to be paid because of the termination. The amount may include a reasonable allowance for profit on work done. However, the agreed amount, whether under this paragraph (f) or paragraph (g) of this clause, exclusive of costs shown in paragraph (g)(3) of this clause, may not exceed the total contract price as reduced by (1) the amount of payments previously made and (2) the contract price of work not terminated. The contract shall be modified, and the Contractor paid the agreed amount. Paragraph (g) of this clause shall not limit, restrict, or affect the amount that may be agreed upon to be paid under this paragraph. 

(g) If the Contractor and the Contracting Officer fail to agree on the whole amount to be paid because of the termination of work, the Contracting Officer shall pay the Contractor the amounts determined by the Contracting Officer as follows, but without duplication of any amounts agreed on under paragraph (f) of this clause: 

(1) The contract price for completed supplies or services accepted by the Government (or sold or acquired under paragraph (b)(9) of this clause) not previously paid for, adjusted for any saving of freight and other charges. 

(2) The total of- 

(i) The costs incurred in the performance of the work terminated, including initial costs and preparatory expense allocable thereto, but excluding any costs attributable to supplies or services paid or to be paid under paragraph (g)(1) of this clause; 

(ii) The cost of settling and paying termination settlement proposals under terminated subcontracts that are properly chargeable to the terminated portion of the contract if not included in subdivision (g)(2)(i) of this clause; and 

(iii) A sum, as profit on subdivision (g)(2)(i) of this clause, determined by the Contracting Officer under 49.202 of the Federal Acquisition Regulation, in effect on the date of this contract, to be fair and reasonable; however, if it appears that the Contractor would have sustained a loss on the entire contract had it been completed, the Contracting Officer shall allow no profit under this subdivision (g)(2)(iii) and shall reduce the settlement to reflect the indicated rate of loss. 

(3) The reasonable costs of settlement of the work terminated, including- 

(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination settlement proposals and supporting data; 

(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements); and 

(iii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation, protection, or disposition of the termination inventory. 

(h) Except for normal spoilage, and except to the extent that the Government expressly assumed the risk of loss, the Contracting Officer shall exclude from the amounts payable to the Contractor under paragraph (g) of this clause, the fair value, as determined by the Contracting Officer, of property that is destroyed, lost, stolen, or damaged so as to become undeliverable to the Government or to a buyer. 

(i) The cost principles and procedures of Part 31 of the Federal Acquisition Regulation, in effect on the date of this contract, shall govern all costs claimed, agreed to, or determined under this clause. 

(j) The Contractor shall have the right of appeal, under the Disputes clause, from any determination made by the Contracting Officer under paragraph (e), (g), or (l) of this clause, except that if the Contractor failed to submit the termination settlement proposal or request for equitable adjustment within the time provided in paragraph (e) or (l), respectively, and failed to request a time extension, there is no right of appeal. 

(k) In arriving at the amount due the Contractor under this clause, there shall be deducted- 

(1) All unliquidated advance or other payments to the Contractor under the terminated portion of this contract; 

(2) Any claim which the Government has against the Contractor under this contract; and 

(3) The agreed price for, or the proceeds of sale of, materials, supplies, or other things acquired by the Contractor or sold under the provisions of this clause and not recovered by or credited to the Government. 

(l) If the termination is partial, the Contractor may file a proposal with the Contracting Officer for an equitable adjustment of the price(s) of the continued portion of the contract. The Contracting Officer shall make any equitable adjustment agreed upon. Any proposal by the Contractor for an equitable adjustment under this clause shall be requested within 90 days from the effective date of termination unless extended in writing by the Contracting Officer. 

(m)(1) The Government may, under the terms and conditions it prescribes, make partial payments and payments against costs incurred by the Contractor for the terminated portion of the contract, if the Contracting Officer believes the total of these payments will not exceed the amount to which the Contractor will be entitled. 

(2) If the total payments exceed the amount finally determined to be due, the Contractor shall repay the excess to the Government upon demand, together with interest computed at the rate established by the Secretary of the Treasury under 50 U.S.C. App. 1215(b)(2). Interest shall be computed for the period from the date the excess payment is received by the Contractor to the date the excess is repaid. Interest shall not be charged on any excess payment due to a reduction in the Contractor's termination settlement proposal because of retention or other disposition of termination inventory until 10 days after the date of the retention or disposition, or a later date determined by the Contracting Officer because of the circumstances. 

(n) Unless otherwise provided in this contract or by statute, the Contractor shall maintain all records and documents relating to the terminated portion of this contract for 3 years after final settlement. This includes all books and other evidence bearing on the Contractor's costs and expenses under this contract. The Contractor shall make these records and documents available to the Government, at the Contractor's office, at all reasonable times, without any direct charge. If approved by the Contracting Officer, photographs, microphotographs, or other authentic reproductions may be maintained instead of original records and documents. 

If the contract is for construction, substitute the following paragraph (g) for paragraph (g) of the basic clause: 

(g) If the Contractor and Contracting Officer fail to agree on the whole amount to be paid the Contractor because of the termination of work, the Contracting Officer shall pay the Contractor the amounts determined as follows, but without duplication of any amounts agreed upon under paragraph (f) of this clause: 

(1) For contract work performed before the effective date of termination, the total (without duplication of any items) of- 

(i) The cost of this work; 

(ii) The cost of settling and paying termination settlement proposals under terminated subcontracts that are properly chargeable to the terminated portion of the contract if not included in subdivision (g)(1)(i) of this clause; and 

(iii) A sum, as profit on subdivision (g)(1)(i) of this clause, determined by the Contracting Officer under 49.202 of the Federal Acquisition Regulation, in effect on the date of this contract, to be fair and reasonable; however, if it appears that the Contractor would have sustained a loss on the entire contract had it been completed, the Contracting Officer shall allow no profit under this subdivision (g)(1)(iii) and shall reduce the settlement to reflect the indicated rate of loss. 

(2) The reasonable costs of settlement of the work terminated, including- 

(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination settlement proposals and supporting data; 

(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements); and 

(iii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation, protection, or disposition of the termination inventory. 

7.  RESPONSIBILITIES (TERMINATIONS)

a. The Resident/Project Office is responsible for:

(1) in the case of Termination for Default of the Contractor, documenting the contractor’s delay and causes of delay; 

        (2)  if required, requesting assistance/guidance from the Area Office on matters of contract   

              interpretation.  

b.      The Area Office is responsible for:

(1) responding to requests from its Resident/Project Offices for assistance/guidance on matters of   contract interpretation;    

(2) if required, requesting assistance/guidance from CT/OC on matters pertaining to the  

termination.  

(3) assisting CD-M/CT by preparing SF30 for Notice of Termination to contractor.

c.    CD-M is responsible for :   

(1) coordinating signature of Notice of Termination by CT, Contracting Officer    

(2) preparing SF30 to take over contractor to incorporate Takeover Agreement   

d. OC is responsible for: 

(1)  making a detailed legal review and analysis of recommendation of termination by Area Office      

(2) preparing Memorandum of Fact and Takeover agreement.

        8.  PROCEDURES (TERMINATIONS):

    a.  The Resident/Project Office will:

   (1)  document contractor delays and failures to prosecute the contract work in a timely manner and          

          reasons for the delays;    

(2) closely examine any correspondence from the construction contractor concerning delays to determine whether, in fact, the contractor should be considered to be in default, rather than some other matter of contract administration (e.g., a directed or constructive change); 

(3)  when needed, request assistance/guidance from the Area Office on matters of contract  

interpretation;

 (4)  forward all information to the Area Office.

b. Upon receipt of  Resident/Project Office recommendation for termination, the Area Office will review the information to determine if recommendation for termination for default should be forwarded to OC and CT for action.  

 c.  CT and OC shall review all information provided by the Area Office and make final determination if Termination for Default is appropriate.     Area Office shall prepare draft Memorandum of Fact for Termination for Default for review/approval by OC and signature by Contracting Officer (this step and following steps also applies to Termination for Convenience). 

d.  CT shall  coordinate with CD-M and Area Office personnel for issuance of Notice of Termination and preparation of SF30 for signature by Contracting Officer.

e.  CT shall coordinate with defaulted contractor’s bonding company or re-advertise solicitation for selection of take over contractor.  OC shall then prepare take over agreement with new contractor.  CT shall coordinate with CD-M personnel for preparation of Administrative SF30 to incorporate take over agreement.

9. EXAMPLES (TERMINATIONS)

a. Example SF30 Termination for Default, Notice of Termination

b. Example SF30 Take Over Agreement, Termination for Default

c. Example SF30 Termination for Convenience

d. Sample Memorandum of Fact in support of a Modification

e. Sample Memorandum of Fact in support of a No-Cost Termination
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AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT

11. THIS ITEM APPLIES ONLY TO AMENDMENTS OF SOLICITATIONS

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS

IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14.

E. IMPORTANT:

1. CONTRACT ID CODE

2. AMENDMENT/MODIFICATION NO. 3. EFFECTIVE DATE 4. REQUISITION/PURCHASE REQ. NO. 5. PROJECT NO.

6. ISSUED BY

CODE

7. ADMINISTERED BY

CODE

8. NAME AND ADDRESS OF CONTRACTOR 9A. AMENDMENT OF SOLICITATION NO.

9B. DATED

10A. MODIFICATION OF CONTRACT/ORDER

10B. DATED

CODE FACILITY CODE

14. DESCRIPTION OF AMENDMENT/MODIFICATION

15A. NAME AND TITLE OF SIGNER 16A. NAME AND TITLE OF CONTRACTING OFFICER

15B. CONTRACTOR/OFFEROR 15C. DATE SIGNED 16B. UNITED STATES OF AMERICA 16C. DATE SIGNED

BY

NSN 7540-01-152-8070

PREVIOUS EDITION UNUSABLE

30-105-2

PRESCRIBED BY GSA

FAR (48 CFR) 53.243

The above numbered solicitation is amended as set forth in Item 14. The hour and date specified for receipt of Offers is extended, is not ex-,

tended.

Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods:

(a) By completing items 8 and 15, and returning ______ copies of the amendment; (b) By acknowledging receipt of this amendment on each copy of the offer

submitted; or (c) By separate letter or telegram which includes a reference to the solicitations and amendment numbers. FAILURE OF YOUR ACKNOWLEDG-

EMENT TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE  RECEIPT OF OFFERS  PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT

IN REJECTION OF YOUR OFFER. If by virtue of this amendment you desire to change an offer already submitted, such change may be made by telegram or

letter, provided each telegram or letter makes reference to the solicitation and this amendment, and is received prior to the opening hour and date specified.

Contractor is not, is required to sign this document and return original and ______ copies to the issuing office.

Except as provided herein, all terms and conditions of the document referenced in Item 9A or 10A, as heretofore changed, remains unchanged and in full

force and effect.

12. ACCOUNTING AND APPROPRIATION DATA

A. THIS CHANGE ORDER IS ISSUED PURSUANT TO: THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE CON-

TRACT ORDER NO. IN ITEM 10A.

B. THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES

SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103(B).

C. THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF:

D. OTHER

(If Applicable)

(If other than item 6)

(No., Street, County, State and Zip Code)

(SEE ITEM 11)

(SEE ITEM 13)

(Specify Authority)

(Such as changes in paying office,

(Specify type of modification and authority)

(Organized by UCF section headings, including solicitation/contract subject matter where feasible.)

(Type or print) (Type or print)

(Signature of person authorized to sign) (Signature of Contracting Officer)

X

Construction

R00001 SEE BLOCK 16C



CESAM

Mobile District

P.O. Box 2288, 109 St. Joseph Street

Mobile, AL 36628-0001



SR

Fort Rucker Resident Office

P. O. Box 620399, Bldg 613

Fort Rucker,

Alabama  36362-0399`

Global Construction Managers, Inc.

210 S. Park Avenue, Suite 201

Sanford, FL  32771



DACA01-01-C-0043  NA

30 Sep 2001

Contract Amount Unchanged

X 52.0249-0010-  DEFAULT (FIXED-PRICE CONSTRUCTION)

X

Contract for Barracks Repair Buildings 6103 and 6105 at Ft. Rucker, AL (Dale County).

Reference No. R00001

SR001 Termination for Default

See Page 2.

GENE L CURTIS, CPCM

Contracting Officer

04/01/2002

1 3
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MODIFICATION OF CONTRACT

DATE SIGNED

See Block 16C

Contract No: DACA01-01-C-0043  NA Reference No. R00001

Modification No: R00001

Contractor: Global Construction Managers, Inc.

Contract Title: Barracks Repair Buildings 6103 and 6105

Location: Ft. Rucker, AL (Dale County)

14. DESCRIPTION OF MODIFICATION     (Continued)

A. SCOPE OF WORK

SR001 Termination for Default



                                                               

NOTICE OF TERMINATION



1.  You are hereby notified that the referenced contract is 

terminated in its entirety in accordance with the Contract Clause, 

Default (Fixed-Price Construction) (APR 1984).



2.  You are in default since you have repudiated your obligations 

under the contract in your phone call and fax of March 07, 2002.  

Your manifestation of intention is definite and unequivocal that you 

will not render the promised performance.



3.  You are hereby instructed that your rights to proceed further 

with the performance of this contract are terminated.  Immediately 

stop all work, terminate all subcontracts, and order no further 

supplies or equipment.  Provide similar instructions to all 

subcontractors and suppliers.



4.  You are further advised that the services terminated may be 

purchased against the contractor's account, and that the contractor 

will be held liable for any excess costs.



5.  The Government reserves all rights and remedies provided by law 

under the contract, in addition to determining and charging excess 

costs.



6.  I have determined that your failure to  perform is inexcusable.  

This notice constitutes my decision that you are in default, as 

specified.  You have the right to appeal this decision under the 

Disputes Clause of the contract.



7.  This is the final decision of the Contracting Officer.  This 

decision may be appealed to the Armed Services Board of Contract 

Appeals, 5109 Leesburg Pike, Suite 703, Falls Church, VA  

22041-3208.  If you decide to make such an appeal, you must mail or 

otherwise furnish written notice thereof to the Armed Services Board 

of Contract Appeals within 90 days from the date you receive this 

decision.  A copy thereof shall be furnished to the Contracting 

Officer, U.S. Army Corps of Engineers, Mobile District, Post Office 

Box 2288, Mobile, AL  36628, from whose decision the appeal is 

taken.  The notice shall indicate that an appeal is intended, shall 

reference this decision, and identify the contract by number.  For 

appeals under the Disputes Clause you may, solely at your election, 

proceed under the Board of Contract Appeals small claims procedure 

for claims $50,000.00 or less or their accelerated procedures for 

claims $100,000.00 or less.  Instead of appealing to the Armed 

Services Board of Contract Appeals, you may bring an action directly 

to the U.S. Court of Federal Claims within 12 months of the date you 

receive this decision.

B. CHANGE IN CONTRACT PRICE

Total contract price is unchanged.

C. CHANGE IN CONTRACT TIME

The contract completion date shall remain unchanged by this 

modification.

2 3
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MODIFICATION OF CONTRACT

DATE SIGNED

See Block 16C

Contract No: DACA01-01-C-0043  NA Reference No. R00001

Modification No: R00001

Contractor: Global Construction Managers, Inc.

Contract Title: Barracks Repair Buildings 6103 and 6105

Location: Ft. Rucker, AL (Dale County)

D. CLOSING STATEMENT

Except as provided herein, all terms and conditions of the document 

referenced in Item 10A, as heretofore changed, remains unchanged and 

in full force.

3 3
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AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT

11. THIS ITEM APPLIES ONLY TO AMENDMENTS OF SOLICITATIONS

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS

IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14.

E. IMPORTANT:

1. CONTRACT ID CODE

2. AMENDMENT/MODIFICATION NO. 3. EFFECTIVE DATE 4. REQUISITION/PURCHASE REQ. NO. 5. PROJECT NO.

6. ISSUED BY

CODE

7. ADMINISTERED BY

CODE

8. NAME AND ADDRESS OF CONTRACTOR 9A. AMENDMENT OF SOLICITATION NO.

9B. DATED

10A. MODIFICATION OF CONTRACT/ORDER

10B. DATED

CODE FACILITY CODE

14. DESCRIPTION OF AMENDMENT/MODIFICATION

15A. NAME AND TITLE OF SIGNER 16A. NAME AND TITLE OF CONTRACTING OFFICER

15B. CONTRACTOR/OFFEROR 15C. DATE SIGNED 16B. UNITED STATES OF AMERICA 16C. DATE SIGNED

BY

NSN 7540-01-152-8070

PREVIOUS EDITION UNUSABLE

30-105-2

PRESCRIBED BY GSA

FAR (48 CFR) 53.243

The above numbered solicitation is amended as set forth in Item 14. The hour and date specified for receipt of Offers is extended, is not ex-,

tended.

Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods:

(a) By completing items 8 and 15, and returning ______ copies of the amendment; (b) By acknowledging receipt of this amendment on each copy of the offer

submitted; or (c) By separate letter or telegram which includes a reference to the solicitations and amendment numbers. FAILURE OF YOUR ACKNOWLEDG-

EMENT TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE  RECEIPT OF OFFERS  PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT

IN REJECTION OF YOUR OFFER. If by virtue of this amendment you desire to change an offer already submitted, such change may be made by telegram or

letter, provided each telegram or letter makes reference to the solicitation and this amendment, and is received prior to the opening hour and date specified.

Contractor is not, is required to sign this document and return original and ______ copies to the issuing office.

Except as provided herein, all terms and conditions of the document referenced in Item 9A or 10A, as heretofore changed, remains unchanged and in full

force and effect.

12. ACCOUNTING AND APPROPRIATION DATA

A. THIS CHANGE ORDER IS ISSUED PURSUANT TO: THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE CON-

TRACT ORDER NO. IN ITEM 10A.

B. THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES

SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103(B).

C. THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF:

D. OTHER

(If Applicable)

(If other than item 6)

(No., Street, County, State and Zip Code)

(SEE ITEM 11)

(SEE ITEM 13)

(Specify Authority)

(Such as changes in paying office,

(Specify type of modification and authority)

(Organized by UCF section headings, including solicitation/contract subject matter where feasible.)

(Type or print) (Type or print)

(Signature of person authorized to sign) (Signature of Contracting Officer)

X

Construction

R00002 SEE BLOCK 16C



CESAM

Mobile District

P.O. Box 2288, 109 St. Joseph Street

Mobile, AL 36628-0001



SR

Fort Rucker Resident Office

P. O. Box 620399, Bldg 613

Fort Rucker,

Alabama  36362-0399`

Global Construction Managers, Inc.

210 S. Park Avenue, Suite 201

Sanford, FL  32771



DACA01-01-C-0043  NA

30 Sep 2001

Contract Amount Unchanged

X

X

Contract for Barracks Repair Buildings 6103 and 6105 at Ft. Rucker, AL (Dale County).

Reference No. R00002

SR002 TAKEOVER AGREEMENT

See Page 2.

GENE L CURTIS, CPCM

Contracting Officer

06/17/2002

1 2
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MODIFICATION OF CONTRACT

DATE SIGNED

See Block 16C

Contract No: DACA01-01-C-0043  NA Reference No. R00002

Modification No: R00002

Contractor: Global Construction Managers, Inc.

Contract Title: Barracks Repair Buildings 6103 and 6105

Location: Ft. Rucker, AL (Dale County)

14. DESCRIPTION OF MODIFICATION     (Continued)

A. SCOPE OF WORK

SR002 TAKEOVER AGREEMENT

The contract is administratively modified to incorporate the 

Takeover Agreement entered into by United States Fire Insurance 

Company and the Government, and to change the contractor name, 

address and payment address as shown in Block 14 and 16, of Standard 

Form 1442, Solicitation Offer and Award.  A copy of the Agreement is 

enclosed and made a part thereof.



Name and Address Change:



United States Fire Insurance Company

305 Madison Avenue

Morristown, New Jersey  07960



Payment Address:



Same



  

B. CHANGE IN CONTRACT PRICE

Total contract price is unchanged.

C. CHANGE IN CONTRACT TIME

The contract completion date shall remain unchanged by this 

modification.

2 2
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AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT

11. THIS ITEM APPLIES ONLY TO AMENDMENTS OF SOLICITATIONS

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS

IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14.

E. IMPORTANT:

1. CONTRACT ID CODE

2. AMENDMENT/MODIFICATION NO. 3. EFFECTIVE DATE 4. REQUISITION/PURCHASE REQ. NO. 5. PROJECT NO.

6. ISSUED BY

CODE

7. ADMINISTERED BY

CODE

8. NAME AND ADDRESS OF CONTRACTOR 9A. AMENDMENT OF SOLICITATION NO.

9B. DATED

10A. MODIFICATION OF CONTRACT/ORDER

10B. DATED

CODE FACILITY CODE

14. DESCRIPTION OF AMENDMENT/MODIFICATION

15A. NAME AND TITLE OF SIGNER 16A. NAME AND TITLE OF CONTRACTING OFFICER

15B. CONTRACTOR/OFFEROR 15C. DATE SIGNED 16B. UNITED STATES OF AMERICA 16C. DATE SIGNED

BY

NSN 7540-01-152-8070

PREVIOUS EDITION UNUSABLE

30-105-2

PRESCRIBED BY GSA

FAR (48 CFR) 53.243

The above numbered solicitation is amended as set forth in Item 14. The hour and date specified for receipt of Offers is extended, is not ex-,

tended.

Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods:

(a) By completing items 8 and 15, and returning ______ copies of the amendment; (b) By acknowledging receipt of this amendment on each copy of the offer

submitted; or (c) By separate letter or telegram which includes a reference to the solicitations and amendment numbers. FAILURE OF YOUR ACKNOWLEDG-

EMENT TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE  RECEIPT OF OFFERS  PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT

IN REJECTION OF YOUR OFFER. If by virtue of this amendment you desire to change an offer already submitted, such change may be made by telegram or

letter, provided each telegram or letter makes reference to the solicitation and this amendment, and is received prior to the opening hour and date specified.

Contractor is not, is required to sign this document and return original and ______ copies to the issuing office.

Except as provided herein, all terms and conditions of the document referenced in Item 9A or 10A, as heretofore changed, remains unchanged and in full

force and effect.

12. ACCOUNTING AND APPROPRIATION DATA

A. THIS CHANGE ORDER IS ISSUED PURSUANT TO: THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE CON-

TRACT ORDER NO. IN ITEM 10A.

B. THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES

SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103(B).

C. THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF:

D. OTHER

(If Applicable)

(If other than item 6)

(No., Street, County, State and Zip Code)

(SEE ITEM 11)

(SEE ITEM 13)

(Specify Authority)

(Such as changes in paying office,

(Specify type of modification and authority)

(Organized by UCF section headings, including solicitation/contract subject matter where feasible.)

(Type or print) (Type or print)

(Signature of person authorized to sign) (Signature of Contracting Officer)

X

Construction

R00014 SEE BLOCK 16C



CESAM

Mobile District

P.O. Box 2288, 109 St. Joseph Street

Mobile, AL 36628-0001



CD

Construction Division

P. O. Box 2288, 109 St. Joseph Street

Mobile,

Alabama   36628-0001

Prime Contracting Inc.

123 Anywhere Street

Mobile, AL 36666



DACA01-02-C-0020  NA

20 Dec 2001

Contract Amount Unchanged

X 52.0249-0002-  TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (FP)

X

Contract for Administration Building at Irvington, AL(Mobile County).

Reference No. R00014

CD015 Sample Termination for Convenience

See Page 2.

EDWARD M. SLANA

Contracting Officer

1 2
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MODIFICATION OF CONTRACT

DATE SIGNED

See Block 16C

Contract No: DACA01-02-C-0020  NA Reference No. R00014

Modification No: R00014

Contractor: Prime Contracting Inc.

Contract Title: Administration Building

Location: Irvington, AL(Mobile County)

14. DESCRIPTION OF MODIFICATION     (Continued)

A. SCOPE OF WORK

CD015 Sample Termination for Convenience



COMPLETE TERMINATION AND NO COST SETTLEMENT



1.  This supplemental agreement terminates the contract in its 

entirety.



2.  The parties agree as follows:



  The contractor unconditionally waives any charges against the 

Government because of the termination of the contract and releases 

from all obligations under the contract or due to its termination.  

The Goverment agrees that all obligations under the contract are 

concluded. 

B. CHANGE IN CONTRACT PRICE

Total contract price is unchanged.

C. CHANGE IN CONTRACT TIME

The contract completion date shall remain unchanged by this 

modification.

2 2



DEPARTMENT OF THE ARMY 

MEMORANDUM OF FACT

IN SUPPORT OF A MODIFICATION

Under the date of 28 July 1986, the United States of America entered into Contract 

No.  DACA01-86-C-0108 with the U. S. Small Business Administration, Region IV, and their subcontractor, C. Ardavin Construction, Inc., for Alterations to Base Roads at MacDill Air Force Base, Florida, including the Base Bid and Additive Alternate Nos. 1 thru 3.

The contract work was declared substantially complete on 1 April 1988, with a number of deficiencies remaining.  The contractor was terminated for default on 29 August 1988 because he failed to provide a plan for completion of the work, and moreover, he abandoned the project site.

Prior to the termination, correspondence was received from an attorney claiming to be an agent for the individuals that provided performance and payment bonds for the contract.  The agent asked that no payments be made to the contractor due to their receipt of notices of nonpayment of subcontractors and suppliers.  By letters of 4 and 22 August 1988, Mobile District Counsel and the Contracting Officer asked the agent to advise, by 2 September 1988, how they intended to complete the contract work.  The agent responded on 31 October 1988, by providing a draft takeover agreement.  The proposed agreement included the stipulation that contract funds be paid directly (assigned) to an environmental firm which had acted as a subcontractor for work at a retention pond constructed under the contract.  Since an assignment can only be made to a bank or trust company, the proposed takeover was rejected on 28 November 1988.  The agent responded by letter of 20 January 1989, providing a revised agreement that excluded the assignment provisions.

In the meantime, however, without having received a timely response from the agent, the Corps began to reprocure the remaining contract work by use of purchase orders totaling $25,760.26.  Also, a subcontractor notified the Corps that they were filing lawsuits against the contractor and the individual sureties.  The letter providing this notice stated that the subcontractor determined that the contractor and sureties did not have the assets needed to meet their obligations under the contract.  The Corps’ attorneys confirmed this information through the agent.  It was further determined that neither the individual sureties nor the agent had the means to meet their obligations under the payment bonds.

When the agent was requested to provide proof of his representation of the individual sureties, no further word was heard from him.  Likewise, the contractor had “disappeared”, and could no longer be located.

The subcontractor that previously provided notice of a suite against the contractor and sureties, then filed suit against the Corps for inadequate review of the surety documents.  Judgments against this subcontractor were appealed all the way to the Supreme Court of 

MEMORANDUM OF FACT

Contract No. DACA01-86-C-0108

the United States.  The Supreme Court, on 4 October 1993, declined to hear the case, thus supporting the lower courts’ findings that the Corps was not negligent in approving the individual sureties on this project.  In the year that has passed since the Supreme Court ruling, no further appeals or other legal actions have been taken.

The current contract amount is $2,760,873.65.  Payments to the contractor totaled $2,642,410.83, including a portion of the “up-front” bond payment that had not yet been liquidated through completion of the work.  Earnings, as of the date of the termination, totaled $2,726,118.83, including the bond costs.  Liquidated damages in the amount of $59,910.00, assessed for the period from 18 January 1988 through 31 March 1988, were withheld from prior earnings, along with retainages of $30,798.00.   The retainage was based on an estimate of the value of work needed to complete the punchlist.  There was a total of $36,392.48 that was never requested by the contractor as earnings.

Based on the above, it is the findings of the Contracting Officer that there is no reason to leave this contract open.  The contract amount will be redefined to the value of the earnings recorded as of the date of the termination for default, including the bond cost already paid, thus providing a reduction in the contract amount of $34,754.82.  The previously assessed liquidated damages will stand, and the funds returned to the proper accounts.  The unpaid contract balance has been used, in part, to cover the purchase orders needed to complete the deficiencies.  The unpaid contract balance and/or retainages will be used to offset the purchase order costs of $25,760.26.  Any remaining funds will either be used to offset administrative costs or returned to the using agency.








EDWARD M. SLANA








Contracting Officer

MEMORANDUM OF FACT IN SUPPORT OF

A NO-COST TERMINATION

Under the date of 28 September 1992, the United States of America entered into Contract No. DACA01-92-C-0176 with NAPCO, Inc., for Various Projects at Milan Army Ammunition Plant, Tennessee.

The original contract amount was $398,000.00.  By Construction Directive No. 2 dated 29 October 1992, the Office, Chief of Engineers instructed the Mobile District to terminate the contract for convenience of the government.  The contract was terminated on 9 November 1992.  Subsequently, by Construction Directive No. 3 dated 24 May 1993, the Office, Chief of Engineers instructed the Mobile District to reinstate the contract.  In accordance with the FAR 49.201(d), the only requirement needed for reinstating a terminated contract is the written consent of the contractor.  By letter of 

11 June 1993, the contractor was requested to provide his written consent to the reinstatement, if he so desired.  The contractor consented by letter of 14 June 1993.  Modification No. P00002, effective 25 June 1993, reinstated the contract.

In reinstating the contract, the contractor’s bonds came into question.  Based on a determination that the contractor’s bonds, submitted for the original contract, were void at the time of the termination, the government’s 11 June 1993 letter advised the contractor that new bonds would have to be submitted.  Subsequently, the contractor was requested to provide the original bonds for review.  In response to a notice issued to the surety regarding the reinstatement activity, the surety company advised that they voided the bonds at the time of the termination.

Based on discussions between District Counsel and the Contracting Officer on 

7 September 1993, the Contracting Officer decided that a no-cost termination for convenience should be effected, based on the uncertainty regarding the validity of the bonds and the likelihood that recovery under the bonds would have to be pursued in litigation against the surety.

On 7 September 1993, the contractor was contacted and he agreed to accept a no-cost termination settlement.

It is the findings of the Contracting Officer that a no-cost termination, in accordance with FAR 49.109-4, is in the best interests of the government.  A modification will be issued to incorporate the no-cost settlement agreement, and to reflect that the contractor has waived his rights to any costs incurred and that the government finds that there are no amounts due the government under the contract.








GENE L. CURTIS








Contracting Officer
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