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CHAPTER 9 - TERMINATIONS

SECTION 1 – TERMINATION FOR CONVENIENCE
9.1.1 PRIVATE 
Introduction  0tc  \l 1 "   Introduction"

xe "Introduction"
When a contract is signed, both the contractor and the Government expect it to be completed.  Situations may arise, however, which would make completion of the contract impractical, uneconomical, or otherwise not in the Government’s interests.  Where the Government finds it desirable to stop contract performance at some time before completion, a Termination for Convenience is effected. 

PRIVATE 
9.1.2 Termination For Convenience Clause0tc  \l 1 "   The Termination for Convenience Clause"

xe "The Termination for Convenience Clause"
 FAR 52.249-2

a. Under the Termination for Convenience clause, the Government has the unilateral right to terminate the work under the contract in whole or in part whenever it determines that such action is in its best interest.  Although the Government's rights, as expressed by the clause, are extremely broad and provide great discretionary flexibility, application of such rights is quite rare on formally advertised fixed price construction contracts.  This is due to the fact that (i) most changes that might be required to be made in the construction of the facility can be accommodated through supplemental agreements, (ii) construction projects are rarely cancelled because of technical obsolescence, and (iii) availability of funds is assured prior to award of the contract for the work. 


b. The Termination for Convenience clause is, nevertheless, required in all construction contracts estimated to exceed $100,000 to establish the basis and measure of compensation which may be due a contractor as a consequence of termination.  Inclusion of the clause serves two purposes: 

(1) It provides an expeditious procedure for processing the contractor's termination claims. 

(2) It relieves the Government from liability for breach of contract damages. 


c. Offerors agree to be bound by the terms of solicitation’s provisions and clauses, and inclusion of this termination clause (FAR 52.249‑2 with Alternate I) results in the offeror’s acknowledgement of the Government’s right to terminate the contract, in whole or in part, without liability for common law damages (the difference between the contract price and the cost to complete performance).  The Government agrees to pay the contractor his costs plus a reasonable profit for work done and preparations made on the terminated portion of the contract.  The objectives of the Termination for Convenience clauses are fairness, speed, and finality, since delay can adversely affect both the Government and the contractor. 
9.1.3 PRIVATE 
The Process0tc  \l 1 "   The Process"

xe "The Process•"


a.The Federal Acquisition Regulation prescribes several steps in the process of terminating a contract for convenience.  

(1) Initial Conference.  The Contracting Officer and the contractor  discuss the effect of termination and the procedures to be followed in effecting a settlement (FAR 49.105(c)).  (See Exhibit 9-1A, Sample Termination Conference Agenda.)

(2) Notice of Termination.  The contractor must be notified in writing that the contract or a part of it has been terminated for convenience (FAR 49.102). (See Exhibit 9-1C, Sample SF30 Notice of Termination.)

(3) Submission of Inventory Disposal Schedules by Contractor.  The contractor must list the property acquired for and allocable to the terminated proposal (FAR 49.206-2). 
(4) Disposal of Termination Inventory.  The termination inventory must be disposed of by purchase or by the contractor, return to suppliers, use by the Government, donation, sale, destruction, or abandonment.  Disposition of the termination inventory may result in a credit against the amount the Government owes the contractor in the final settlement (FAR 45.603). 

(5) Submission of Settlement Proposal.  The contractor must submit a proposal for compensation under the Termination clause.  Such proposals are submitted on one of two bases: 




(a) Inventory basis‑‑The contractors proposal includes all costs chargeable to the terminated portion of the contract (May be appropriate for partial terminations and supply orders under construction contracts (FAR 49.206‑2(a)(3).) 




(b) Total cost basis‑‑The contractors proposal includes all costs incurred up to the effective date of termination.  (Must be used for all other terminations of fixed‑price construction contracts (FAR 49.206‑2(b)(4).) 

(6) Audit Report.  The Contracting Officer obtains Audit Report if applicable (FAR 49.107). 

(7) Settlement Negotiation.  The Government and the contractor negotiate the amount of the final settlement.  If both parties agree to a sum of money, the settlement is by negotiation.  If the parties fail to agree, the Contracting Officer makes a unilateral determination of the amount due the contractor.  This determination may be appealed (FAR 49.109). 

(8) Settlement Negotiation Memorandum.  The memorandum explains the basis of the settlement in order to assist reviewing authorities (FAR 49.110).  (DFARS 249.110; 0PGI 249.110   Special Department of Defense (DoD) Requirements (DFARS SUBPART 249.1)."

xe " Special Department of Defense (DoD) Requirements (DFARS SUBPART 249.1)."
 
) (See Exhibit 9-1B, Sample Settlement Negotiation Memorandum.)

(9) Settlement Agreement.  The Government and the contractor then enter into a final agreement on the amount of the settlement.  If parts of the settlement are disputed, the contractor will be paid the amount the Government determines to be proper pending final resolution of the appeal (FAR 49.109 or FAR 49.303‑5).   

9.1.4 PRIVATE 
The Termination Decision0tc  \l 1 "   The Termination Decision"

xe "The Termination Decision "


a. The Contracting Officer should not terminate arbitrarily under the Termination for Convenience clause but should justify his or her actions.  Practically speaking, however, the contractor would have great difficulty disputing the right to terminate, as the authority under the clause as indicated previously is very broad. 


b. FAR 49.101(b) provides that a contract may only be terminated (whether for convenience or default) when it is in the Government’s interest.  As a general matter, a Request to Terminate for Convenience submitted by technical or engineering personnel, with necessary approvals, provides supporting documentation for a Contracting Officer to consider a termination action.  However, there are a number of factors which both the Contracting Officer and engineering or technical personnel must consider in order to determine whether a termination is in the interest of the Government.  Some of these factors are: (1) percentage or stage of completion; (2) budgetary considerations; (3) effect of the termination on other projects; (4) requirements of other activities; and, (5) the estimated costs of termination.  
9.1.5 PRIVATE 
Notice Of Termination 0tc  \l 1 "     Notice of Termination."

xe " Notice of Termination.


a. FAR 49.102 requires that contracts be terminated only by written notice to the contractor.  When the notice is mailed, it shall be sent by certified mail, return receipt requested. The notice is required to state: 

(1) That the contract is being terminated for the convenience of the Government (or for default) under the contract provisions authorizing such termination; 

(2) The effective date of termination; 

(3) The extent of termination and, if a partial termination, the portion of the contract to be continued; 

(4) Any special instructions; and 

(5) Recommended actions to be taken by the contractor to minimize the impact on its personnel if the termination, together with all other outstanding terminations, will result in a significant reduction in the contractor's work force. 


b. Simultaneously with issuance of the termination notice to the contractor, a copy is to be sent to the field office and to any known assignee, guarantor, or surety of the contractor. 


c. The FAR establishes that settlement of fixed‑price type contracts terminated for convenience may be effected by (i) negotiated agreement, (ii) determination by the Contracting Officer or (iii), a combination of these methods.  Every effort is to be made to reach a fair and prompt settlement with the contractor.  The negotiated agreement is the most expeditious and most satisfactory method and must be used whenever feasible. Settlement by determination is to be used only when settlement by agreement can not be reached.  
9.1.6 PRIVATE 
Duties Of The Contractor  FAR 49.105  The contractor, after receipt of the notice of termination, must comply with the termination clause of the contract and cooperate with any other directions from the contracting officer contained in the notice of termination.  These generally require, among other things, that the contractor stop work immediately on the terminated portion of the contract and discontinue placing subcontracts thereunder; terminate all subcontracts related to the terminated portion of the prime contract; settle all outstanding liabilities and all proposals arising out of termination of subcontracts, and promptly submit its own settlement proposal (FAR 49.206), supported by appropriate schedules.  

9.1.7 PRIVATE 
Duties Of The Contracting Officer  FAR 49.1050tc  \l 1 "   Duties of Termination Contracting Officer After Issuance of Notice of Termination (FAR 49.105)"

xe "Duties of Termination Contracting Officer After Issuance of No"


a. In accordance with the termination clause in the contract and with the notice of termination, the Contracting Officer must direct the actions required of the prime contractor; examine the settlement proposal of the prime contractor; and, promptly negotiate settlement with the contractor. 


b. An initial conference is held with the contractor as promptly as possible to develop a definite plan for effecting the settlement.  Where appropriate in the judgment of the Contracting Officer, principal subcontractors should be present. 
9.1.8 PRIVATE 
Department Of Defense (DOD) Requirements (DFARS 249) PGI 249.1 0tc  \l 1 "   Special Department of Defense (DoD) Requirements (DFARS SUBPART 249.1)."

xe " Special Department of Defense (DoD) Requirements (DFARS SUBPART 249.1)."

Following are additional requirements of the Contracting Officer for DOD contracts: 


a. Termination Status Report.  When the Terminating Contracting Officer (TCO) and the Contracting Officer are in different activities, the TCO will furnish periodic reports on termination actions to the Contracting Officer upon request. 


b. Release of Excess Funds.  An estimate of funds required to settle the termination will be made by the Contracting Officer at the earliest practicable date. Continuous surveillance of required funds will be maintained by the Contracting Officer to permit timely release of any additional excess funds.  


c. Termination Case File.  A separate termination case file is to be established and maintained for each individual termination by the Contracting Officer responsible for negotiating final settlement.  Such file shall include records of all actions relative to the settlement. 
9.1.9 PRIVATE 
Disposition Of Termination Inventory0tc  \l 1 "   Disposition of Termination Inventory"

xe "Disposition of Termination Inventory"


a. Termination inventory is defined to include any property purchased, supplied, manufactured, furnished, or otherwise acquired for performance of the terminated contract and properly allocable to the terminated portion of the contract.  The term does not include any facilities, special test equipment, material, or special tooling which is subject to a separate contract or a special contract provision governing the use or disposition thereof.  Termination inventory may include contractor‑acquired property and Government‑furnished property defined in FAR 45.101. 


b. The termination inventory can also include raw materials, work in process, and finished goods which are not conforming with contract specifications where the amount of nonconforming inventory is reasonable.  Disposition of termination inventory is made as directed by the Contracting Officer in accordance with FAR 45.603. 

9.1.10 PRIVATE 
Submission Of Settlement Proposal0tc  \l 1 "   Form of the Settlement Proposal"

xe " Form of the Settlement Proposal "


a. In accordance with FAR 49.206‑1, the termination proposal must be submitted not later than one year from the effective date of termination, unless extended by the Contracting Officer.  Failure to file the termination proposal within the one year period (or within the extended period granted by the Contracting Officer upon receipt of a timely request) constitutes grounds for the Contracting Officer to proceed with a unilateral settlement determination.

b. The settlement proposal must generally be submitted in one of two forms, i.e., the "inventory basis" or the "total cost basis," using either SF 1435 Or SF 1436. 


c. FAR 49.206‑2(b)(4) requires use of the total cost basis for complete terminations of construction contracts.  The inventory basis may be used for partial terminations (FAR 49.206‑2(a)(3). 


d. Total Cost Basis.  When the total cost basis is used under a complete termination, the contractor must itemize all costs incurred up to the date of termination, including subcontract settlement and applicable settlement expense.  The contract price for all end items accepted or to be accepted is deducted along with all unliquidated progress payments and disposal and other known credits.  Under either method (inventory or cost basis) an allowance for profit or "adjustment for loss" would be made. 


e. Inventory Basis.  



(1) Use of the inventory basis for settlement proposals may be used only for partial terminations of construction contracts. Under this basis the contractor proposes only specific costs chargeable or allocable to the terminated portion of the contract and calls for separate itemization of various cost categories. 



(2) All unliquidated advance and progress payments, and all disposal and other credits known when the proposal is submitted, are deducted.  In contrast, the total cost basis method involves itemization of all costs incurred by the contractor up to the effective date of termination. 

f. Settlement Proposals 



(1) Settlement proposals must be in reasonable detail supported by adequate accounting data.  Actual, standard (appropriately adjusted), or average costs may be used in preparing settlement proposals; provided, that such costs are determined in accordance with generally recognized accounting principles consistently followed by the contractor.  When actual, standard, or average costs are not reasonably available, estimated costs may be used if the method of arriving at the estimates is approved by the Contracting Officer.  A contractor must not be required to maintain unduly elaborate cost accounting systems merely because its contract may subsequently be terminated. 

9.1.11 PRIVATE 
Review Of Settlement Proposal   Far 49.107  0tc  \l 1 "   Review of Prime Contract Settlement Proposals and Subcontract Settlements (FAR 49.107)"

xe "Review of Prime Contract Settlement Proposals and Subcontract "
Prime Contract Settlement Proposals:  any settlement proposal of $100,000 or over submitted by a prime contractor is to be referred by the Contracting Officer to the Defense Contract Audit Agency (DCAA) for appropriate examination and recommendation.  The auditor is to develop information requested by the Contracting Officer and may make such further account review as deemed appropriate.  Per the FAR, the DCAA must submit written comments and recommendations to the Contracting Officer.  

9.1.12 PRIVATE 
Principles Concerning Compensation0tc  \l 1 "    Principles Concerning Compensation"

xe "Principles Concerning Compensation"


a. The primary objective in negotiating a settlement of a fixed‑ price contract is to agree on an amount that will compensate the contractor fairly and fully for the work that it has done and the preparation made for the terminated part of the contract.  A reasonable allowance for profit is also included. The Contracting Officer's ability to calculate the contractor's cost to complete is critical to success in negotiating the settlement, particularly as regards profit. When this calculation is made, it will be subject to question, or perhaps dispute, by the contractor because it is made as a matter of judgment.  A comparison of percentage of completion with the percentage of contract price will not always furnish conclusive proof that the contractor is in a loss position.  The important factors in termination cases are the nature and timing of the costs incurred. 


b. Allowance for Profit. Profit is allowed only on preparations made and work done by the contractor for the terminated portion of the contract. Anticipatory profits and consequential damages are not allowed.  Any reasonable method may be used to arrive at a fair profit, separately or as a part of the whole settlement. EFARS 15.404-73-100 provides a "alternate structured approach" for the Contracting Officer to use in arriving at a reasonable profit. 


c. Adjustment for Loss.  In the negotiation or determination of any settlement, no profit is allowed if it appears that the contractor would have incurred a loss had the entire contract been completed. The amount of loss must be negotiated or determined, and an adjustment in the amount of settlement made as specified by the FAR. 

9.1.13 PRIVATE 
 Preparing The Settlement Agreement0tc  \l 1 "    Negotiating the Settlement and Preparing the Settlement Agreement"

xe "Negotiating the Settlement and Preparing the Settlement Agreem"

 When a settlement has been negotiated with respect to the terminated portion of a contract, and all required reviews have been obtained, the contractor and the Contracting Officer enter into a settlement agreement on Standard Form 30 (SF 30).  Model language for settlement agreements can be found at FAR 49.603.
9.1.14 PRIVATE 
No‑Cost Settlement  0tc  \l 1 "    No‑Cost Settlement"

xe "No-cost Settlement"
If no costs have been incurred by the contractor with respect to the terminated portion of the contract, or if the contractor is willing to waive the costs incurred and if no amounts are due to the Government under the contract, a no‑cost settlement agreement is to be executed by SF 30.
9.1.15 PRIVATE 
Settlement By Determination  0tc  \l 1 "    Settlement By Determination"

xe "Setttlement By Determination"
To the extent that the contractor and Contracting Officer are unable to agree upon the settlement of a terminated contract, or if a settlement proposal is not submitted within the period required by the termination clause in the contract, the Contracting Officer must issue a determination of the amount due in accordance with the termination clause in the contract. See FAR 49.109-7 which outlines the process.
9.1.16 PRIVATE 
Amount Payable To The Contractor0tc  \l 1 "    Amount Payable to the Contractor"

xe "Amount Payable to the Contractor"

a. Completed Work - Promptly after the effective date of termination, the Contracting Officer must have all completed work inspected and accepted if it complies with the prime contract requirements; and, must determine which completed work is to be delivered under the contract.  The contractor must invoice completed work so accepted and delivered, and be paid, at the contract price in the usual manner.  The contractor does not include such completed work in its termination proposal. Where completed work, though accepted, is not to be delivered under the contract, the contractor includes completed work in its settlement proposal at the contract price. 

b. Limitation on Settlements - Exclusive of settlement costs (costs that the contractor incurred because the Government terminated for convenience such as taking inventory of materials and supplies and preparing the settlement proposal), to the total amount payable to the contractor on account of a settlement, whether through negotiation or by determination, is not permitted to exceed the total contract price as reduced by the amount of payments otherwise made and as further reduced by the contract price of work not terminated. 
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