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CHAPTER 8 – SUSPENSION OF WORK

8.1 PRIVATE 
Introduction  Throughout contract performance, situations may occur that cause the Government to order a suspension of work or a work stoppage.  In construction contracts this right is established in the Suspension of Work clause (FAR 52.242‑14). 

Specifically, the clause provides that the Contracting Officer may order the contractor, in writing, to suspend, delay, or interrupt all or any part of the work under the contract for the period of time that the Contracting Officer determines appropriate for the convenience of the Government.

If the performance of all or any part of the work is suspended, delayed, or interrupted for an unreasonable period of time by an act of the Contracting Officer in the administration of the contract, or by the Contracting Officer's failure to act within the time specified in the contract (or within a reasonable time if not specified), an adjustment must be made for any increase in the cost of performance (excluding profit) and the contract modified in writing accordingly.  No adjustment is permitted under the clause for any suspension, delay, or interruption to the extent that performance would have been so suspended, delayed, or interrupted by any other cause, including the fault or negligence of the contractor, or for which an equitable adjustment is provided for or excluded under any other term or condition of the contract.
The Suspension of Work clause provides for suspension orders by the Contracting Officer as well as for "constructive suspensions" stemming from the Contracting Officer's actions or inactions in the process of administering the contract.

A claim under the clause is not allowable for costs incurred more than 20 days before the contractor has notified the Contracting Officer in writing of the act or failure to act involved (this requirement does not apply to a claim resulting from a suspension order), and unless the claim, in an amount stated, is asserted in writing as soon as practicable after the termination of the suspension, delay, or interruption, but not later than the date of final payment under the contract.

8.2 Suspension Of Work Orders  A suspension of work under a construction contract may be ordered by the Contracting Officer for a reasonable period of time.  Generally, a suspension of work order will be issued only if it is advisable to temporarily suspend work, pending some decision by the Government.

8.3 Suspension of Work vs. Stop‑Work Orders  Stop‑work orders may be used in negotiated fixed price or cost reimbursement supply, research and development or service contracts if work stoppage may be required for reasons such as advancements in the state-of-the art, production or engineering breakthroughs, or realignment of programs (FAR 42.1303a).  Stop-work orders must be approved at a level higher than the contracting officer.  (FAR 42.1303b)).  As soon as feasible after issuance of the stop-work order, the contracting officer shall take appropriate action to (1) terminate the contract, or (2) cancel the stop-work order, or (3) extend the period of the stop-work order.  Stop-work orders are not appropriate under construction contracts (although the term is sometimes used interchangeably with "Suspension of Work.").  Work stoppage on construction contracts should be accomplished under the Suspension of Work Clause.
8.4 Issuing the Suspension of Work Order  Prior to issuing a suspension of work order a number of actions must be taken.


a. First of all it must be determined whether the nature of the problem is such that a suspension of work order should be issued.  Some examples might be situations involving funding delays, defective specifications, changes in requirements to be implemented by change order, differing site conditions, and inability to provide Government property.


b. Secondly, both the duration and the impact of the suspension order on the contractor's ability to complete the work on schedule must be assessed.  Impact of course is measured in both time and money.  The money impact is further assessed in terms of costs which may be reimbursable to the contractor in the event of an unreasonable delay (i.e., direct cost of labor and equipment, home office overhead, field office overhead, etc.) and other costs to the Government which might be associated with the delay. The assessment of the impact on the schedule can be facilitated by using the Network Analysis System (NAS) to calculate the effect of various alternatives.


c. Thirdly, alternatives (if any) to the suspension of work order must be considered and a decision made as to whether work will or will not be suspended.  Certainly partial suspension vs. total suspension must be given serious consideration.  The key here is to make the most practical and cost effective decision consistent with program requirements.  Other alternatives are contract modification or partial or total termination.


d. Fourth, having concluded that a suspension of work is the most feasible alternative (or the only alternative), the Contracting Officer should orally advise the contractor of the potential suspension.  The contractor should be given the reasons for the decision and provided an opportunity to propose alternatives.  It should also be explained that costs related to the suspension of work will be compensable only to the extent the Government's suspension is of an unreasonable duration. It must be kept in mind that the Government, by including the Suspension of Work clause in the contract, has placed the contractor on notice that the contractor must bear the risk of reasonable suspensions‑‑the Government only bears the risk of unreasonable suspensions.  Should the contractor consider the proposed suspension of work to be unreasonable, it is up to the Contracting Officer to consider the contractor's position (and documentation to include an estimate of labor and other costs of the expected suspension) and make a decision.


e. Fifth, the Contracting Officer will issue a written order which states the effective date and time of the suspension and an estimated ("on or about") date and time for resumption of the suspended work.

8.5 Government Actions  The COR must establish a suspense file on all actions required to permit resumption of suspended work and should make a daily assessment as to when the work can resume.  The Contracting Officer must be advised immediately to take necessary action to rescind the suspension as soon as work can be resumed. Partial lifting of a suspension should be accomplished when practicable.  Delay in lifting a suspension of work may substantially increase the final cost and time for completion.  Therefore, immediately upon issuance of a suspension of work order an estimate of equipment and personnel made idle or delayed must be made and comprehensive records established and maintained to accurately record the effects of the suspension. The Contracting Officer will issue a written cancellation of the suspension of work order.
8.6 Documentation Requirement  The need to prepare and maintain good documentation cannot be overemphasized.  Documentation supported with factual data supports the Government's decision and will help in the event of subsequent problems such as claims and disputes.  Documentation should include:

a. A statement of the origin, purpose, and benefits of suspending the work;

b. The cost estimate;

c. List of alternatives to suspending work which were considered;

d. Why the suspension order (rather than any alternative was used);

e. Numbers and types of equipment and manpower the contracting officer anticipates will be impacted by the suspension order;

f. 
Memorandum or minutes of discussions with the contractor; and

g. A projection of what the Government expects on the overall impact on contract performance.

8.7 Constructive Suspensions of Work  As was mentioned earlier, the Suspension of Work clause contemplates "constructive suspensions," that is, action or inaction by the Government which has the effect of a suspension and provides for compensation of the contractor’s cost which were incurred not more than 20 days before the contractor gives notice to the Contracting Officer.

8.8 Examples of Constructive Suspension  Some of the acts of Government personnel that have been construed as suspension of work are as follows:

a. Delay in issuing a change order;

b. Delay due to defective Government specifications;

c. Delayed issuance of notice to proceed;

d. Delay in making site available after notice to proceed is issued;

e. Interference with contractor’s work;

f. Delay in review of government approved submittals; and

g. Delay in investigating differing site conditions.

8.9 Examples of Situations that are not Suspensions  Occurrences during contract performance which have not been construed as constructive suspensions of work are:

a. Delay by another subcontractor on site;

b. Correction of defective work;

c. Unusually severe weather; and

d. Reasonable delay in interpreting specifications.
8.10 The Contractor's Burden of Proof   In order to prove a suspension of work, the contractor must be able to demonstrate that the Government is responsible.  In addition, it is generally held that a suspension of work caused by the Government in its sovereign capacity (rather than its contractual capacity) does not entitle the contractor to monetary compensation, only a time extension. However, this doctrine only holds if the act is not taken by the Contracting Officer. Thus in the case where the Contracting Officer ordered a suspension of work under the clause because of a sovereign reason (a military alert) that order was treated as a suspension of work.
8.11 Determining A Reasonable Suspension   When the Contracting Officer orders a specific suspension of work under the clause, generally the amount of time for which the contractor is entitled to be compensated is for that portion of the delay which is considered to be unreasonable.
Similarly, when the suspension or delay is constructive, the contractor is entitled to compensation for that portion of the delay which is considered to be unreasonable. The difficulty lies in determining what constitutes a reasonable delay.  Close coordination with the contracting office and the office of counsel is appropriate in order to resolve questions of reasonableness.
8.12 Pricing the Contractor's Proposal  The contractor's proposal, which must be submitted in accordance with the guidelines and constraints of the clause, will be for increased costs (but not profit) caused by the suspension.  

A peculiar pricing situation arises with regard to modifications negotiated under the "Suspension of Work" clause.  These modifications are often, of necessity, priced after the fact.  The modifications usually include allowance for standby time and any additional costs for mobilization‑demobilization.  Inspection records should be adequate to establish standby costs; that is, watchmen, idle equipment, site shut‑down costs and so forth.  The length of the delay (if this has not been determined by a modification under the "Default" clause) may also be determined from the inspection record.

8.13 Unabsorbed Home Office Overhead  The contractor may also raise the issue of unabsorbed home office overhead.  See Chapter 2 Section 6 paragraph 10c.
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