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CHAPTER 7– CLAIMS

7.1 Introduction.  This chapter provides guidance regarding the handling of construction contract interpretations, requests for equitable adjustment (REA), disputes and claims
7.2 References
Public Law 95-563 (As amended), The Contract Disputes Act
41 USC 601 Public Contracts, Contract Disputes 
FAR Subpart 33.2, Disputes and Appeals

FAR 52.233-1, Disputes

EFARS Appendix A, Part 3, Contract Requests, Claims and Appeals
7.3 Definition and Timeline of a Claim
 
a. The Federal Acquisition Regulation defines a “claim” as a written demand or written assertion by one of the contracting parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to the contract. However, a written demand or written assertion by the contractor seeking the payment of money exceeding $100,000 is not a claim under the Contract Disputes Act of 1978 until certified as required by the Act.


Note that there is a distinction between a claim certification and the certification associated with Requests for Equitable Adjustments.  A claim certification is required by FAR 33.207 as follows.

I certify that the claim is made in good faith; that the supporting data are accurate and complete to the best of my knowledge and belief; that the amount requested accurately reflects the contract adjustment for which the contractor believes the Government is liable; and that I am duly authorized to certify the claim on behalf of the contractor.


Whereas, DFARS 243.204-70 provides that “a request for equitable adjustment to contract terms that exceeds the simplified acquisition threshold may not be paid unless the contractor certifies the request in accordance with the clause at 252.243-7002.”  This DFARS certification is as follows.
I certify that the request is made in good faith, and that the supporting data are accurate and complete to the best of my knowledge and belief.

Furthermore, there is a separate certification associated with cost and pricing data, as indicated in FAR 15.406-2.  This particular certification may need to be requested depending upon the circumstances and the applicability of cost and pricing data clauses prescribed in FAR Part 15.
b. The Contracting Officer Decision (COD) will be issued within 60 days of the receipt of the written request for a decision from the contractor for claims under $100,000. For claims over $100,000 the KO will, within 60 days, either issue a decision or notify the contractor of the date on which a decision will be issued. For claims over $100,000, the KO’s final decision shall be issued within a reasonable period after the receipt of the claim.

c. If a proposal comes in and does not meet the requirements of a formal claim, it may be a Request for Equitable Adjustment (REA) and can be reviewed and processed at the field level.  If there is a question as to whether or not it meets the requirements of a formal claim, coordinate with the Contracting Officer and Office of Counsel.  If it is a claim, it will be processed as shown below.
7.4 Claims Process 


a.  At the first indication that a dispute or disagreement exists, regardless of how it developed, begin requiring additional documentation and continue close surveillance of the problem to fully record the sequence of events and happenings (e.g., field personnel should make a complete record in their daily reports of things said and done, photographs should be made to show the sequence of development of the claim or at least show the situation before and/or after the fact, and drawings should be similarly marked‑up).


b. Upon receipt at the field office, the contractor’s claims package will be reviewed for completeness. If a claim comes directly to the District Office, the Claims Manager will forward it to the field office.



(1)  if the amount claimed exceeds $100,000 and the contractor did not provide the certification required by the Disputes clause, inform the contractor that a formal claim must have this certification;



(2)  if necessary, request in writing that the contractor furnish any missing data (e.g., facts, cost breakdown, backup information, etc.) required to support the burden of proving entitlement to relief; give the contractor a reasonable deadline by which to submit this information;




(3)  If the claim has severable parts which can be resolved, separate and finalize these parts by modification, or by mutual agreement to withdraw, so that only the disputed issues will have to be handled as a claim: 





(a) when settled by modification, see Chapter 2; 





(b)  if the matter is finally settled by agreement to withdraw, a memorandum will be added to the claim file.




(4)  Forward contractor claim to Claims Manager.



(5)  Expeditiously take the following actions to the extent required:




(a)  assemble all pertinent facts and relevant data;





(b)  coordinate with all personnel who might have been involved and obtain their comments in writing on each allegation made by the contractor; check that the facts have been accurately recorded;




(c)  prepare a detailed review and analysis; to include restatements of contract requirements, the contractor’s claim, the field office’s position and recommendations.




(d)  forward (a) through (c) above to Claims Manager.


c. Upon receipt of the claim file and the detailed review and analysis the Claims Manager will forward a copy to OC, objectively analyze the file, and recommend a course of action: 




(1)  If the claim has severable parts which can be resolved, separate and finalize these parts by modification, or by mutual agreement to withdraw, so that only the disputed issues will have to be handled as a claim: 




(a) When settled by modification, see Chapter 2; 




(b)  If the matter is finally settled by agreement to withdraw, a memorandum will be added to the claim file.




(2)  If the claim is not withdrawn or cannot be resolved by negotiation, then a COD will be issued.

d. The Claims Manager investigates the facts of the claim.  The Claims Manager performs an investigation based on the contractor’s allegations, contract requirements, and then prepares a recommendation to the KO as to the merits of the claim.  The investigation consists of ascertaining all the facts.  This will involve discussions with field and contractor personnel; investigation of plans and specifications, correspondence, QC/QA reports, audit report, contract modifications, the NAS, pre-bid inquiries, etc.  The investigation also includes coordination and consultation with other technical personnel (Engineering Division or special consultants) plus close contact with Office of Counsel.  Note in particular that EFARS A3-203(b) Initial Investigation of a Claim states that “during this investigation, the attorney will determine the scope of the review, evaluate the relevancy and materiality of the facts considered, and take appropriate measures to preserve the documentation, including written statements and affidavits.”  EFARS A3-203 Claims Processing Procedures governs this process and should be carefully followed.  Basically, the Claims Manager is guided by the questions:  “What does the contract require?  What was actually done?  Who is responsible for the deviation?”  


e. The results of the investigation are to be presented to the KO and the PDT.  To accomplish this, first a memorandum (facts document) clearly setting forth the contractor’s claim, the field’s position, the results of the investigation, and recommendations is prepared.  A meeting of the Claim’s PDT (this PDT is usually different for each claim) is then scheduled.  At this PDT Meeting, the Claims Manager presents the facts to the KO and PDT.  During this meeting, barring any additional research that might be determined to be necessary, the KO may begin to formulate a tentative decision on the merits of the claim.  If the claim is determined to have merit or partial merit, the Claims Manager begins initiation of a modification to resolve the issues (see Chapter 2).  If the claim does not have merit, a Letter of Intent to Deny may be prepared by the Claims Manager to be signed by the KO.  This letter can outline the government position explaining why the initial determination is without merit and can afford the contractor the opportunity to provide additional information for review or to meet with the KO to discuss the merits of the claim.


f.  Should the contractor elect to present its claim to the KO, the Claims Manager coordinates the meeting.  Prior to the meeting, it may be beneficial for the Claims Manager to prepare a briefing paper or comparable presentation and brief the KO and PDT, discussing both positions and any new information that may have surfaced since the PDT Meeting.  The Area/Resident Engineer should attend or be represented either in person or on a conference call.  The contractor is encouraged to present its arguments supporting the claim, and the Government personnel ask clarifying questions.  The purpose of the meeting is to determine the facts; it is not confrontational nor is it a negotiation.  Rarely would a KO make a decision during the meeting but would more likely wait to review any additional evidence presented and/or discuss the issues again with the staff.  If merit or partial merit is determined, the Claims Manager will initiate modification procedures (see Chapter 2).  If the KO finds no merit, then a formal decision is prepared.

g. It is in the best interest of both the government and the contractor to resolve a claim prior to litigation.  Alternate Disputes Resolution (ADR) has been devised to reach a solution without litigation. It may take the form of settlement negotiations, dispute review panels, mediation, and so forth.   However, consistent with the EFARS, it is generally not USACE policy to agree to binding arbitration.  If both parties agree to ADR, the Claims Manager coordinates the type, time, location, and format of the proceedings.  When both parties agree, technical rather than legal personnel may present the positions.  In these instances, the Claims Manager will prepare and present the Government position.  Based on the results of the ADR, the Claims Manager will negotiate any aspects found to have merit.



h. If the KO has determined that a claim is without merit and ADR is not pursued, the EFARS provides that the Office of Counsel is responsible for the preparation of the final decision denying the claim.  In order for Counsel to prepare the decision, the Claims Manager must furnish a complete finding-of-facts.  These findings are not a discussion of the claim proceedings but are a recounting of the actual facts of the matter.  Included as supporting documentation is all correspondence, QC/QA reports, plans and specifications, audit reports, payrolls, etc., that will be used to prepare the COD. The Claims Manager will provide a copy of the COD to the appropriate office(s).
i. If the contractor does not agree with the COD, it has the right to appeal to either the Armed Services Board of Contract Appeals (ASBCA) or the Court of Federal Claims.  If an appeal is filed, Office of Counsel then becomes the lead staff element and the Claims Manager acts in support providing whatever technical assistance is required to solidify the Government position. Based on the results of litigation, appropriate action will be taken. 
j.  If the Court of Federal Claims or ASBCA renders a judgment against the District and properly available funds appear to have been exhausted, recourse to the Judgment Fund may need to be sought.  Simply put, the US Treasury maintains a “fund” to pay claims to mitigate interest accumulation on claims with merit.  Interest is calculated from the date of certification of the claim to the date of payment.  
 
k.  The EFARS provides that USACE may not seek recourse to the Judgment Fund without approval from the USACE Chief Trial Attorney.  Furthermore, current Army policy requires additional coordination at the DA level before utilization of the Judgment Fund.  Therefore, every effort should be made to obtain project funds before seeking payment from the fund.  Close coordination with the Office of Counsel will be necessary should available funds appear to be exhausted.  In addition, it should be noted that the US Treasury requires its Judgment Fund to be reimbursed for this expenditure – the fund is not “free” money.  In addition to project funds, S&A will also be requested from the customer (not paid by the Judgment Fund).  A modification to the contract is not required.  Final payment to the contractor may proceed if there are no other issues.  However, the project is not fiscally closed out until the Fund is reimbursed and S & A provided to the District.  For more information about the Judgment Fund, visit the following website:  http://www.fms.treas.gov/judgefund.
7.5  RMS Claims Module
All REA’s and Claims will be tracked and reported using the RMS Claims Module (sample screen below). If a claim results in a modification, it can be linked to a new or existing change order.
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Sample report for a single contract is below. Other reports are available.
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