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DEPARTMENT OF THE ARMY

Mobile District, CORPS OF ENGINEERS

Construction Division

P. O. Box 2288, 109 St. Joseph Street

Mobile,

Alabama   36628-0001


November 16, 2005

C-0026

Subject:
“Subcontractor Nonpayment Complaint”



Contract No. DACA01-00-C-0016, Delivery Order No. NA



Test Contract



Mobile, AL

Prime Contractor (Full Name)

Address 1

City, State  Zip

Gentlemen,


We have received the attached letter from XXXXXXXXXXXX, stating that payment has not been received or supplies for services they provided per contract, DACA01-00-C-0016. Please review this complaint and, fully explain the situation to me in writing by XX XXX XXXX.  Please be reminded of each of your obligations under your federal contract, and review same to ensure complained.  Further, failure to pay for supplies or services of subcontracting may subject you and your bonding company to a lawsuit by the subcontractor.  The suit is allowable under the Miller Act in Federal District Court where the contract was executed and being performed.


As to the specified obligations under your contract, you should review FAR Clause 52.232-5 that requires you to certify when you make a request for progress payments that (1) payments to subcontractors and suppliers have been made from the proceeds of payment covered by the certification, in accordance with subcontract agreements and the requirements of 31 USC, chapter 39; and (2) your request for progress payments does not include any amounts which the prime contractor intends to withhold or retain from a subcontractor or supplier in accordance with the terms and conditions of the subcontract.


Please be advised that a false certification may subject you and your company to civil and criminal liability under federal law.

Additionally, the Payments clause provides that:


If the Contractor, after making a certified request for progress payments, discovers that a portion or all of such request constitutes a payment for performance by the Contractor that fails to conform to the specifications, terms, and conditions of this contract (hereinafter referred to as the unearned amount), the Contractor shall – (1) Notify the Contracting Officer of such performance deficiency; and (2) Be obligated to pay the Government an amount (computed by the Contracting Officer in the manner provided in 31 USC 3903 (c) (1) equal to interest on the unearned amount until – (I) The date the contractor notifies the Contracting Officer that the performance deficiency has been corrected; or (ii) The date the Contractor reduces the amount of any subsequent certified request for progress payments by an amount equal to the unearned amount.

A contractor that fails to meet the obligations of timely payment to suppliers and subcontractors may be liable for interest to both the U.S., and to the subcontractors or supplier in accordance with the provisions of FAR 52.232.27.   The forgoing Clause (The Prompt Payment Clause) also requires contractors to give notice to subcontractors and suppliers, and the Government when progress payments are withheld from a subcontractor.   Section (g) of the Prompt Payment clause requires the contractor to give written notice of any withholding to a subcontractor, with a copy to under the terms of the subcontract and the remedial actions to be taken by the subcontractors in order to receive payment of amounts withheld.


You should also be aware that section (f) of the Prompt Payment clause places obligations on the contractor in the even that second tier subcontractors or suppliers notify you of payment deficiencies under the Miller Act.



This letter should not be construed as an opinion by the Government on merits of subcontractor/supplier claims against your company.  It is merely a reminder of your federal contract, and of the Contracting Officer’s obligation to take appropriate remedial action under implementing regulations if he or she finds your certification to be inaccurate in any material respect.
Sincerely,

David W. Cartmill

Authorized Representative of Contracting Officer
CF:

Bonding Company

Subcontractor
REPLY TO 


ATTENTION OF











Exhibit 4J – Sample Letter to Inform Contractor of
Subcontractor Nonpayment Complaint
This printed copy is for “Information Only.” The controlled version resides on the SAD Contract Administration Website.

