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CHAPTER 2 ‑ CONTRACT MODIFICATIONS

SECTION 8 ‑ CONTRACTOR COST OR PRICING DATA(TRUTH‑IN‑NEGOTIATION)

2.8.1   Introduction.

            a.  Public Law 87‑653, commonly called the Truth‑in‑Negotiation Act, was passed by Congress in 1962 requiring Contracting Officers, in certain circumstances, to obtain Cost or Pricing Data from contractors, and to have the contractors certify that the data presented is current, complete and accurate.  The law also provides that where the certified data is not in fact current, complete or accurate, the Government will have the right to revise the price downward, but not upward, to compensate for the defective data.  In accordance with FAR 15.403-4, the threshold for obtaining cost or pricing data is $650,000. 
            b.  The purpose of the Truth‑in Negotiation Act (the Act), including the subsequent revisions, is to require contractors to submit truthful Cost or Pricing Data.  While all elements of cost may not be ascertainable at the time a contract or modification is entered into, the law requires that those costs that are capable of being determined be furnished accurately, completely and as current as practicable. The implementing instruction for Cost or Pricing Data is FAR/DFARS 15.403.  In accordance with FAR, DFARS, and EFARS, Cost or Pricing Data will be based on the amount of the proposal, not the amount of the Government's estimate or any conjecture as to the final outcome of negotiations.  The exception to submitting Cost or Pricing Data is when a contractor withdraws his proposal and substitutes a proposal of less than the specified threshold amounts.  

            c.  Subcontractors may also be subject to the provisions of the Truth‑in‑Negotiation Act, the Competition in Contracting Act of 1984 and the FAR/DFARS/EFARS requirements. Suppliers are considered subcontractors for these purposes by FAR.  For contract modifications, where the contract price exceeds the cost or pricing data threshold, subcontractors are subject to the same Cost or Pricing Data and Field Pricing Support Report requirements as the prime contractor. The requirements also apply to subcontractors and suppliers at any tier when the prime and higher tier subcontractors are required to submit data. 

            d.  There are five so‑called exceptions to the Cost or Pricing Data and audit requirements (FAR 15.403-1b).  These exceptions involve instances where price is based upon either:

             (1) Adequate price competition,

             (2) A commercial item is being acquired,

             (3) Prices set by law or regulation (e.g., utility rates), or,

             (4) Certain exceptional cases where the Head of an agency may grant a (blanket) waiver on the basis of a written determination setting forth the reasons,

             (5) When modifying a contract or subcontract for commercial items.

2.8.2   Cost or Pricing Data.  (FAR 15.403-4)
            a.  Cost or Pricing Data consists of all facts which can reasonably be expected to contribute to sound estimates of future costs, as well as the validity of costs already incurred.  Contractors must submit, and identify in writing, all cost or pricing support data, which is verifiable and factual; and must present historical or factual data upon which any judgmental costs or prices are based.  The submittals should provide documentation such that a reviewer or auditor can readily understand the estimating and accounting practices being used; the type of information available and how it pertains to the pricing; and the location of support data not furnished.  The Act, in essence, obligates the contractor to make known to the Contracting Officer all data pertinent to the procurement action in question.  The Cost or pricing Data must be sufficiently detailed to make any certification meaningful; to allow a timely and meaningful audit; and to allow for a timely, successful conclusion of negotiations.

           b.  Contractors must furnish sufficient information to show the precise manner in which the cost or price proposal was derived.  Because there are varying methods of estimating, the following is intended to provide a general outline of the types of information that the contractor should furnish (FAR 15.408 and Table 15-2). 

             (1) Labor Costs.  Include the crafts to be used, the number of man-hours per craft, the wage rate applicable to each craft, and the benefits paid each craft.  Show payroll tax and insurance applicable to each craft.

             (2) Materials and Installed Equipment.  Provide the estimated or actual quantities of materials to be incorporated in the construction, together with the applicable unit costs of such materials.  Similarly, furnish the quantities and unit costs of installed equipment.

             (3) Construction Equipment.  For contractor‑owned equipment, include the hourly ownership rate for each piece of equipment that will be used on the project.  The rate shall be in accordance with the Corps' Construction Equipment Ownership and Operating Expense Schedule, if actual costs for both ownership and operating costs for each class of equipment are not available.  For equipment not owned by the contractor, furnish the hourly rental rate and source.  For either type of equipment, furnish the number of hours of anticipated use on the changed work, and the hourly operating costs.  Also, detail any costs associated with mobilizing or demobilizing.

             (4) Subcontract Costs.  Since subcontract costs are a part of the Cost or Pricing Data, present quotations/proposals in the same detail as that required of the prime contractor.

             (5) Overhead.  Break down the proposed overhead costs by individual cost elements, and separate field office overhead and home office overhead.  If overhead is expressed as a percentage of direct costs, the contractor will furnish the basis of the proposed rate.

             (6) Other Costs.  Show profit, bond and taxes separately.

            c. The contractor must identify cost elements as either "factual" or "judgmental." For example, equipment operating time, estimated man-hours and some material quantities may be considered judgmental.  Proposed unit costs for materials and equipment, and labor wage rates, should generally be factual; however, there may be judgment involved in choosing the material or equipment being proposed, or choosing the craft or crew size needed to perform the work.  It is the factual information, which is subject to post‑award verification, and as such, subject to any certification by the contractor and price reductions in the event defective data is discovered.

2.8.3   Technical Analysis.

            a.  The technical analysis of a contractor's proposal is to determine the need for, and reasonableness of, the proposed resources to be used in the work assuming reasonable economy and efficiency.  Ultimately, the technical analysis will be used to support the negotiation of the technical aspects of a contract or modification.

            b.  According to FAR 15.404-1(e), technical analysis is one of several proposal analysis tools.  Current policy is that a separate technical analysis is only required where cost or pricing data is required and/or an audit is being requested.  In these cases, a separate technical analysis will be furnished to the auditor as discussed in paragraph 2.8.4.

            c.  Examples of information contained in the technical analysis report(s) are:

             (1) A description of the proposal and items analyzed. Qualified technical personnel should review areas of their expertise.  Separate reports may be submitted or all reviews may be consolidated into one report.

             (2) Data used in the analysis and the manner in which it was used.

             (3) Constraints on the analysis (e.g., time limitations, lack of data, requested but not provided, etc.).

             (4) Data requested and data received from the contractor.  Describe how the analysis was conducted in the absence of required data.

             (5) A detailed item-by-item description of the analysis of the proposal with findings, recommendations, and supporting rationale.

             (6) A marked‑up copy of the contractor's proposal showing the results of the technical analysis.

             (7) Any special problems relating to the change.  Identify any unacceptable item or items included in the proposal, which are not a part of the change involved.

             (8) Information concerning any other change order action having a bearing on or relationship to the subject change.

             (9) An evaluation of the judgmental aspects of the proposal for necessity and reasonableness.

             (10) If applicable, the contractual basis for the change, e.g., in the case of a claim proposal, what the claim is based on.  This could be a separate document.

             (11) Identify whether the work has already been performed.

             (12) Contractors typically include such items as equipment depreciation, home office shops, mechanics, parts inventory, etc., in their home office overhead pool.  This is standard accounting practice for commercial construction and on Government contracts (FAR 31.2), unless a cost schedule, such as the Corps' Construction Equipment Ownership and Operating Expense Schedule is specified.   Most contractors’ accountants aren't aware of special treatment when the Corps' guide is used.  When it is used, all such costs must be removed from the G&A pool.  The Corps' equipment scheduled rates consider these costs.  Duplication will occur if any costs separately proposed in the proposal or in the overhead rate aren't removed.  When an audit is required, the analyst shouldn't assume that the auditor will automatically handle such costs correctly.  Advise the auditor whether the Corps' schedule applied.  Experience shows that DCAA auditors, who normally audit defense contracts or non‑Corps defense construction contracts, do not properly handle overhead and equipment costs, if not specifically alerted that the Corps' Equipment Schedule is applicable.  Use caution when using previous audits for reference.  Always check with the auditor to see how G&A and equipment costs were treated.



d.  The detailed item-by-item analysis of the contractor's proposal and resulting findings and recommendations are the most important part of the analysis. This will identify areas of agreement or disagreement on the scope of the work.  The supporting documentation should confirm the contractor's quantities or include the analyst's or the Government's estimated quantities for elements on which there is disagreement.  The reviewer should apply his/her own knowledge and experience to the analysis as well as use of other references, such as, market analysis, previous contracts, previous modifications, stored material invoices, time and labor studies, observation, QA/QC report; equipment lists, the Government's estimate, etc.  As a minimum, the detailed analysis should address the following for each item of the proposal:

             (1) Labor:  Proposed crew size, type and number of skilled and unskilled labor, supervision, production rates, labor hours, work shifts, work week, overtime and shift differentials.  The evaluation should take into account the location, type of construction and climatic conditions.

             (2) Materials and Supplies: Proposed quantities and types of materials, supplies and installed equipment.  This should include the quantities shown for waste and scrap, an evaluation of any escalation of prices to current or future levels, and analysis of methods used to determine shipping costs.

             (3) Construction Equipment and Plant: Proposed equipment types, equipment spreads, production rates and hours used.  Comment on whether equipment is owned, rented, leased, on site, and if mobilization is required.  Estimate small tools and miscellaneous items. Advise whether or not the Special Clause, Corps of Engineers' Construction Equipment Ownership and Operating Expense Schedule is in the contract (see above discussion).  Comment on whether equipment costs were based on the Equipment Ownership and Operating Expense Schedule, actual cost or rental rates.  If rental rates are used, comment on the necessity for using rental equipment.  Consider concurrent use or standby status of equipment.  Consider whether equipment is in operable condition.

             (4) Subcontractors:  A review of the subcontractor's cost or pricing data should be in the same detail as required for the prime contractor.  Study the appropriateness of the contractor's decision to either perform the work or subcontract it; analyze decisions by subcontractors to further subcontract their work.  Excessive subcontracting results in multi‑tiered markups to the Government. This must be weighed against the possibility of lower direct costs achieved by better efficiency of specialists.

             (5) Alert the auditor, when applicable, to the contract Special Provision for use of the Corps of Engineers Equipment Ownership and Operating Expense Schedule.  This special requirement determines how depreciation, repair costs, and rental costs must be allowed (e.g., as indirect or direct costs) to avoid duplication.

             (6) The estimated affect of the change on the contract time and if the change will be concurrent with other Government or contractor delays.  How much of the time is compensable?

             (7) Analysis of the items included in the proposed field overhead, identifying nonrecurring costs, costs which will be incurred if additional time is required ("fixed costs"), costs which will vary and a result of the magnitude of the change ("variable costs"), or costs which may be "semi-variable," exhibiting both of the above characteristics.

             (8) Analyze appropriateness of proposed impact on other work.

             (9) Analyze lab/testing or other special requirements, such as, design, field engineering, consultants, etc.

             (10) Analyze and comment on contingencies and their bases.

            e.  The technical analysis report is the vehicle through which the auditor can be asked to investigate the contractor's records concerning particular aspects of the proposal, therefore, when we fail to furnish an adequate technical analysis in a timely manner, we miss the opportunity to gain information that can be extremely valuable to the negotiator.  The key to obtaining useful feedback is to take the time to clearly state all information needs and recommendations to the auditor.  The technical analysis report is a part of the documentation used to make cost analysis and to establish pre-negotiation objectives.  It should be marked "For Official Use Only" and will not be furnished to the contractor before the modification is finalized.  Add the following statement on each page of the technical analysis:  “This document may contain information that is exempt from disclosure or release whether as deliberative process, pre-decisional in nature, or prepared for use of legal counsel in anticipation of claims or litigation.  Contact the Office of Counsel before any release.”   Since the technical analysis report will be included in the audit report, pertinent sections of the audit report or the entire audit report (as necessary) should be withheld from the contractor until the modification is finalized.

f. See Exhibit 2.8A for an example of a technical analysis report.

2.8.4   Audits.  (FAR 15.404-2)

            a.  The Truth-in-Negotiation Act and the related Public Law 90‑512 give the Government authority to examine the contractors' records for evaluating cost or pricing data.  The implementing FAR/DFARS require the Contracting Officer, prior to negotiations, to request a Field Pricing Support Report (which may include an audit) on Cost or Pricing Data submitted in connection with any contract or contract modification.  Exceptions are discussed in paragraph "b" below.  The Contracting Officer should only request audit assistance for those areas of the proposal requiring DCAA field pricing support.   In accordance with DFARS 215.404-2, the Contracting Officer should not request an audit for proposed negotiated contracts or modification of an amount less than $650,000.  Exceptions are where reasonable pricing result cannot be established because of lack of knowledge of the particular contractor, sensitive conditions, or an inability to evaluate the price reasonableness through price analysis or cost analysis of existing data.
            b.  The Contracting Officer need not request an audit when sufficient information is available to accurately price the contract or change.  For example, an audit report covering current year financial data and most costs in the proposal would be sufficient to justify not requesting an audit.  An audit report covering only current overhead costs might not suffice. If the audit report contains negative results regarding the previously submitted Cost or Pricing Data, the field office should examine how the problem areas were resolved.  
            c.  Area/Resident Engineers will prepare requests for audits and forward to appropriate district element. The audit request package will include:  the contractor's proposal   (Cost or Pricing Data), the negotiator's technical analysis, the negotiator's instructions or requests for special audit attention, and the street address where the contractor's records are located (mailing addresses such as Post Office Boxes are not acceptable), and a point of contact at the Area or Resident office along with their phone number.  The request for audit should also cite a "due date" for the audit report, recognizing that experience shows that audits require 30 to 45 days to complete.  In view of this lead-time, audit requests should be made as soon as possible after receipt of the contractor's cost or pricing data.

            d.  The technical analysis should accompany the request for audit; however, FAR does provide that they be submitted not later than 5 days prior to the audit due date.  If it is found that the analysis cannot be furnished with the request for audit, advise the auditor of a date by which the analysis will be furnished so that the audit completion date can be adjusted accordingly.  Throughout the years, experience has shown that even though an analysis is furnished the auditors, the audit reports generally indicate that none was provided.  Careful readings of such reports reveal, in most cases, that the auditors are actually saying that an adequate or useful analysis was not provided.  In the past, most analyses have been a generalized restatement of pricing elements, with a request that the auditor confirm the figures. The technical analysis should question judgmental items, such as labor hours, equipment hours, material quantities, etc., and the auditor should include those questioned items in its audit report.  The auditor cannot verify judgmental items.

            e.  Audits of subcontractor Cost or Pricing Data are handled the same as audits on prime contractor data.  FAR 15.404-3 requires the prime contractor to perform price analysis of all significant subcontracts and cost analysis when subcontractor cost or pricing data is required, and to eventually certify that the data is accurate, current and complete.  However, since such evaluation would require a review of the subcontractor's records, accounting practices, etc., the proprietary nature of these sources tends to preclude what amounts to one contractor searching through the records and business practices of another contractor.  Accordingly, if a prime contractor evaluates a subcontractor's data at all, it would likely be limited to technical and price aspects only.  Thus, the Government has taken on the full responsibility of the audit evaluation of the subcontractor cost or pricing data.

            f.  Audit results should be recognized as an evaluation of the contractor's submitted cost or pricing data.  All audits explicitly state that they are qualified as to quantitative (material quantities, labor hours, etc.) and qualitative (materials are as specified, equipment or labor are capable of performing, etc.) aspects of the proposal; and qualified to the extent that further technical considerations may alter the audit results.  Audits also state that they are qualified to the extent that a post‑award review may alter the results.  Notwithstanding these qualifications audit reports will either support, not support, question, or leave unresolved, the contractor's cost or pricing data.  These categories of results can be explained as follows:

             (1) Supported (reports generally reflect no comments on these elements).  For these elements, the contractor has satisfactorily shown the auditor how the proposal was developed and supported.  However, as explained above, these costs cannot be automatically accepted since technical aspects have not been fully evaluated.

             (2) Not Supported.  Normally these cost elements are primarily judgmental and the contractor has not shown a logical development of the costs, or has used outdated information.  The reasons for not supporting the costs are explained, and in most cases, instructions are given as to what is needed by the Contracting Officer in order to accept or rely on the proposed cost in question.

             (3) Questioned.  The questioned cost primarily relate to factual information or data, and involves those cases where a proposed cost is clearly included in two cost accounts (i.e. duplicated); or is clearly contradictory to hard‑copy evidence presented in support of the cost element.  Proposed costs may also be questioned if the contractor was totally unable to provide any support or logic whatsoever.

             (4) Unresolved.  Unresolved costs are generally those involving separate audit action.  For example, where the required audit on a subcontractor is being performed by a separate audit office, the auditor performing the prime contractor audit will note the subcontract price is “unresolved”.  Costs may also be unresolved when a contractor is able to develop a cost or price element, but is unable to show that the element is allocable to the contract or modification (change order) action.

  

g.  Finally, in regards to audit results, complaints from the field generally include comments that the audit was useless in negotiations, or that the auditor did not provide all of the information requested.  Realize that:

             (1) The audit involves evaluation of cost or pricing data as submitted by the contractor, and therefore, the audit will only be as good as the data submitted.  Thus, if a contractor submits lump sum cost data (which is not technically Cost or Pricing Data), the auditor may have no choice but to question the data submitted, state that it is unsupported; and outline what the Contracting Officer needs to demand from the contractor in order to have certifiable cost or pricing data.

             (2) It is neither the auditor's duty nor responsibility to derive a breakdown of contractor‑proposed costs and to then evaluate that breakdown.  If a negotiator needs a breakdown, it should be demanded from the contractor prior to requesting an audit.  As previously indicated, the required cost or pricing data includes detailed breakdowns and supporting information; and to forego this requirement, the results will be a meaningless audit and in most cases a long and arduous negotiation.

​            h.  After negotiations are complete, be sure to send a copy of the price negotiation memorandum to the appropriate district element.  They will send these copies to the auditor, in accordance with regulations.

2.8.5   Cost and Price Analysis.  (FAR 15.404‑1)

            a.  When cost or pricing data are required, FAR requires a "cost analysis" of the proposal to evaluate the reasonableness of individual cost elements.  FAR requires a price analysis for all pricing actions to ensure that the overall price offered is fair and reasonable. The analyses are documented in the Pre-negotiation Objective Memorandum.  Inclusion of a marked‑up proposal in the file is recommended.  The proposal can also include technical and cost analyses.  As explained in Chapter 2, Section 9, the pre-negotiation objectives must consider the price and cost analysis in establishing individual cost objectives and the overall price objectives.

            b.  FAR 15.404-1 provides price analysis techniques, as follows:

             (1) Competitive:  Comparison of proposed prices received in response to the solicitation.

             (2) Applying rough yardsticks such as cost per pound, per square foot, cubic yard, etc.

             (3) Comparison with price lists, published market prices (e.g., Engineering News Record), making market surveys of other suppliers.

             (4) Comparing prices with previous contracts, modifications, invoices, experience, etc.

             (5) Bottom line or sectional comparisons with the Government's estimate (e.g., electrical, mechanical, etc.)

             (6) Analyze appropriateness of proposed subcontracting.  Can the contractor perform the work himself?  How many tiers of subcontractors are there?  Etc.

            c.  FAR 15.404-1 provides cost analysis techniques, as follow:

             (1) The detailed cost analysis should take into account the results of the audit and technical analysis.  For example, if the auditor determines concrete unit prices, labor rates, labor fringe rates, bond rates, indirect rates, the cost analysis should consider these.  Likewise, a cost analysis should call attention to elements of the audit report, which appear to be incorrect or unreasonable, for further exploration with the auditor.

            (2) The cost analysis should verify that the proposed cost elements are in accordance with the contract cost principles in FAR Part 31.

             (3) Verify correct application of equipment rates (ownership, standby, rental, F.O.G., repairs, etc.).

             (4) Necessity for and reasonableness of proposed costs and allowance for contingencies.

             (5) Evaluation of escalation factors.

             (6) Comparison of actual costs previously incurred for same or similar work, previous proposals from this or other contractors, your previous experience, etc.

             (7) Market surveys.

             (8) Comparison of Government estimate cost elements.

             (9) Review to ensure that complete cost data has been submitted.

            d.  A math check of the contractor's proposal is also mandatory.

2.8.6   Pre-negotiation Objectives.  See Chapter 2, Section 9, for detailed requirements of the pre-negotiation objectives.

2.8.7   Negotiation Record. The negotiator is required to use the proposal (cost or pricing data), cost, technical, price, and profit analysis, the Government Estimate, and the audit report in negotiating an equitable price adjustment.  In order for the full intent of the Act to be realized, direct the negotiation toward the contractor's submitted data, with revisions made in that data in accordance with the audit results and technical analyses.  In other words, such procedures as offering to settle at a total price figure, without defining how the total was derived from the data, may well result in rendering the Act useless. This doesn't mean that the negotiator and contractor must agree on every element of the bottom line cost agreement.  However, the negotiator must document those proposed cost elements that were relied on and included within the settlement. If the Government did not rely on the contractor's data, there can be no recovery for defective data. Where data is relied upon, the record of negotiation must so state, setting forth the specific data relied upon (FAR 15.406-3).  Further, the record of negotiation must explain how the audit results were used or resolved, or if not used, why.  If the record of negotiation is not explicit in these areas, the Act might not be enforceable.  Include a marked‑up proposal and refer to it in the Price Negotiation Memorandum, if possible to reconstruct the settlement, item by item.  See Chapter 2, Section 10, for detailed requirements for the Price Negotiation Memorandum.

2.8.8   Certification.  Cost or pricing data that is required to be submitted must also be certified.  Obtain the certification upon completion of negotiation; it applies to the cost or pricing data as revised during the negotiation process and must be current as of the date of agreement.  Even though subcontractors may have submitted cost or pricing data, only the prime contractor is required to furnish a certificate to the Government.  The Government will recover damages from the prime contractor, regardless of whether the subcontractor or prime's data was defective.  However, as a matter of policy, but not mandatory, the contractor should be requested to furnish the Government copies of subcontractor certificates.  These copies give the Government the opportunity to ascertain that the contractor is complying with contractual requirements for subcontract cost or pricing data/certification, and to determine that the contractor is legally covered in the event defective data is discovered in subcontract data.  Include the certification(s) in the official modification file along with the record of negotiation.  The certificate shown as Exhibit 2.8B to this section is prescribed by FAR 15.406‑2.

2.8.9   Reporting Profit Statistics.  For any contract action of $650,000 or more that requires cost analysis, DFARS 215.404-70 & PGI 215.404-70, requires that a report be submitted on DD Form 1547, Record of Weighted Guidelines Application.  CT must transmit the report to HQ, USACE, within 20 days of final negotiations.  Complete the form to the extent possible and forward to appropriate district element with the modification package.  Attach a copy of the weighted guidelines computation sheet, Form 828, to the DD 1547.  Instructions for completing DD Form 1547 and a sample are in Exhibit 2.8C.

2.8.10   Post‑Award.  Current contract provisions, as well as the Act itself, permit the Government to conduct a post‑award audit of the contractor's books and records to determine actual costs incurred in performance of a contract.  Such post‑award audits cannot be utilized for the purpose of evaluating profit‑cost relationship and are limited to the single purpose of determining whether or not defective cost or pricing data were, in fact, submitted either in support of the original contract price (if negotiated) or any modification to any contract.  The post‑award audits may result either from a specific request of a Contracting Officer or from audit action initiated independent of the Contracting Officer (such as the Defense Contract Audit Agency simply choosing to follow up on a previously audited/negotiated modification for which Cost or Pricing Data was submitted). Whenever post‑award audit is furnished, the Contracting Officer must respond as to (1) whether the defective data was indeed submitted and relied upon, nd (2) the results of any contract action taken.  At the present time, Government audit agencies are under directives to increase involvement in post‑award audits, and therefore, the targets of such audits are being randomly chosen by the agencies without input from Contracting Officers.  The Government may obtain a price reduction including profit of any significant amount by which the price to the Government was increased because of defective data.  The price reduction is limited to only those cost elements represented as factual.
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