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CHAPTER 2 ‑ CONTRACT MODIFICATIONS

SECTION 3 ‑ CONTRACT CLAUSES

2.3.1  General.  Contract clauses are placed in Government contracts to, among other things, reduce contingencies in bids and to provide for other conditions which may affect cost. Give careful attention to the time limits prescribed in contract clauses for filing notice of claims for adjustment and for submitting proposals.  

2.3.2  Variation in Estimated Quantity (FAR 52.211-18).  This clause is a self-operating clause if the contract contains estimated quantity items.  The clause provides that when the actual quantity of a pay item varies more than fifteen percent above or below the estimated quantity stated in the contract, an equitable adjustment in the contract price shall be made upon demand of either party.  See Chapter 2, Section 13, of this manual for a more detailed explanation of the Variation in Estimated Quantity clause.

2.3.3  Price Reduction for Defective Cost or Pricing Data ‑ Modification‑Sealed Bidding (FAR 52.214‑27).  This clause provides that if the Contracting Officer determines that any price, including profit, negotiated for any modification in excess of $650,000 was increased by any significant sums because the contractor or any       subcontractor furnished incomplete or inaccurate cost or pricing data or data not current as of the date of execution of the contractor's Certificate of Current Cost or Pricing Data, then such price shall be reduced accordingly and the contract modified in writing to reflect such adjustment. 

2.3.4  Federal, State and Local Taxes (FAR 52.229‑3).  Inclusion of this tax clause provides that the basic contract price includes the costs of federal, state and local taxes applicable at the date of contract.  However, it further provides that if, during performance, new federal excise taxes or duties become effective, or prior applicable federal excise taxes or duties ineffective, and the amount of such taxes or duties as they affect the basic contract exceed $100, an adjustment will be made to reflect the actual variation, upward or downward.  It is noted that this clause specifically excludes adjustments to social security taxes or other employment taxes.

2.3.5  Disputes (FAR 52.233‑1).  The Disputes clause included in most Corps of Engineers' contracts is subject to the Contract Disputes Act of 1978.  The Disputes Clause is the contract provision, which establishes the right of a contractor to an       administrative remedy for settling disputed matters.  This provision binds the parties to an administrative process for disposing of disagreements arising within the contract.  Strict adherence to procedure is required in order to perfect a claim and thus the entitlement of interest.  The Contracting Officer's written decision shall be final unless the contractor appeals or files a suit as provided in the Act.  The Disputes clause requires a contractor to proceed diligently with the performance of the contract and in accordance with the Contracting Officer's decision pending final resolution of the dispute. See Chapter 7, Claims, for additional information.
2.3.6  Differing Site Conditions (FAR 52.236‑2).

            a.  ACOs have authority up to their designated warrant limit to execute time and cost modifications under this clause, consistent with their letters of appointment.  Before a modification can be executed, the official modification file must contain a Memorandum for Record (MFR) fully documenting the action and determination.  If in doubt or unsure whether a differing site condition exists, contact the appropriate district element.  If the design is to be changed or the condition might affect integrity of the design (e.g., differing foundation conditions) contact the appropriate district element or the contractor and its designer of record on design-build contracts.

            b.  There are two types of differing site conditions under the clause:  Type I, and Type II.  The following are prerequisites for both types:

             (1) The Contractor must notify the Government before disturbing the condition so we can verify and react as necessary to mitigate costs.  

             (2) The condition must be something physical.

             (3) The condition must generally predate the bid opening.  

             (4) The contractor must not have actual knowledge of the condition prior to bid.

             (5) The standard of knowledge is that of a reasonable, prudent contractor, experienced in the particular field or area involved.  Of course, if the design or specified method of performance must be changed, we need a modification regardless of whether it's a differing site condition.

            c.  Additional prerequisites for Type I are:

             (1) It must be subsurface or "latent," i.e., hidden or concealed.

             (2) The condition must differ materially from conditions indicated in the contract documents or language implied in the documents.  Documents include the solicitation, plans, specifications and direct references.

             (3) The situation must be such that a "reasonable" investigation of the documents and relatively simple site viewing by a layman would have not revealed the condition.  However, the standard of knowledge is what a reasonable, intelligent contractor experienced in the field concerned would know.

             (4) The Contractor is responsible for "patent" conditions, which contradict the indicated conditions.  Again, for a Type I condition, the standard of site inspection is where a relatively simple inspection would have revealed the discrepancy.  If the contract documents obviously contradict each other the bidder has the duty to seek clarification.

             (5) The Contractor must have relied upon the Government representation in bid preparation.  The burden of disproof of such a statement is on the Government.  If an audit is involved, get the auditor to verify the basis of the original bid.

            d.  Additional prerequisites for Type II conditions are:

             (1) The contractor must demonstrate that the condition was unknown and that it was "unusual," differing materially from those conditions ordinarily encountered and generally recognized as inherent in such work.  An unknown condition is one that couldn't have been anticipated or readily discovered through a reasonable investigation or inquiry.

             (2) The condition must be unusual to the area or type of work involved.

             (3) The Contractor’s burden of proof may be more difficult to meet with regard to a Type II condition, than TYPE I, since TYPE II wasn't the result of Government misrepresentation.  Generally, a more thorough site investigation is deemed necessary when the Government makes no representation as to existing conditions.  This requirement may be lessened considerably if the Government had knowledge of the condition but didn't reveal it to the bidders.

             (4) Again, the Contractor must have based his bid on the reasonably expected conditions.

            e.  Procedures:

             (1) The Contractor must promptly notify the Government before disturbing the condition. The Government promptly investigates and determines whether a differing site condition exists.

             (2) The Government should initiate a differing site condition investigation upon discovery of a changed condition.

             (3) Coordinate with appropriate technical experts as necessary to decide the most economical course of action to take.  If the design must be changed or if you suspect it could be affected, contact appropriate district element or the contractor’s designer of record as soon as possible.  If no change to the design is necessary and sufficient funds are available, the Contractor has the duty to proceed with the work when directed by the government, not to delay the project unreasonably.

             (4) Prepare a Rough Order of Magnitude (ROM) estimate of cost increases/decreases including potential impact (both time and money to this and other contracts) and commit sufficient funds to correct.

            (5) If a change is necessary either to the design or the specified method of performance, consider whether a modification must be issued as an unpriced change order, pursuant to the Changes and Differing Site Conditions clauses.  The Statement in Support of the action must be approved by the Contracting Officer.  

             (6) Before the ACO executes a modification, a Memorandum for Record must be prepared to support the differing site condition.  The Memorandum for Record must contain the following information:

              (a) Notice Requirement.  When did the Contractor (or Government) discover the condition?  Who did he tell and when?  Was notification provided before disturbance?

              (b) Government Investigation:  When and who investigated and verified the physical condition?

              (c) Analysis:  Is the condition a Type I or II and why?  Document that all previously discussed prerequisites have been considered and are met.

              (d) Changes Required:  Document discussion, concurrence and resolution provided by all parties.  Generally describe changes necessary as a result of the condition.

              (e) Potential Cost Impact:  Both time and money on the progress of the work on this and/or other contracts.  (Note: Maintain accurate and detailed records including exact utilization of all equipment, materials, and labor during the entire period the contractor is working under the alleged conditions.)

2.3.7  Use and Possession Prior to Completion (FAR 52.236‑11).  This clause provides the Government the right to take possession of, and use, any completed or partially completed part of the work.  Under provisions of this Contract Clause, if prior possession or use by the Government delays the progress of the work or causes additional expense to the contractor, an equitable adjustment will be made in contract price and/or time.  Note that while the Government has possession of or is using a portion of a facility, the Government assumes responsibility for protection of that work, until it is returned to the contractor prior to acceptance.  Use and possession by the Government starts the warranty period for that portion of a facility.

2.3.8  Suspension of Work (FAR 52.242-14).
           a.  Cost Adjustment.  If work is suspended by written order or otherwise for an unreasonable length of time for the convenience of the Government, the contractor may be entitled to an adjustment in contract price.  Any price adjustment allowed under the Suspension of Work clause, including standby time and extra mobilization-demobilization, must exclude profit.  Do not use this clause in any instance where an equitable cost adjustment is provided for or excluded under any other contract provision.

           b.  Time Adjustment.  Note that any time extension associated with an unreasonable delay caused by the suspension may be issued under the default clause. Adjustments for unreasonable delays prior to issuance of an NTP for a change or differing site condition must be treated as “suspension of work” rather than under the other clauses.  Separate costs attributable to the change orders and costs attributable to the “suspension” for application of profit.

           c.  Procedure:  The ACO/COR must estimate potential impact and commit sufficient funds.  If time permits, an equitable adjustment should be negotiated and the suspension of work should be issued as a bilateral supplemental agreement.  If time does not permit, it is recommended to issue the suspension of work as an unpriced change order in accordance with Chapter 2, Section 7 in this manual.  The Contracting Officer must be involved in all unilaterally directed suspensions prior to the suspension of work directive.  The Statement in Support of an unpriced change order along with evidence of sufficient funding may accomplish this approval action.  After approval, the Contracting Officer or the ACO within his or her designated authority will issue the suspension of work directive by the fastest written means available.  Be sure to document when the contractor was informed that the suspension of work was lifted.  Accomplish this by the same method as used to suspend work, including a statement that, “This change order ends the suspension of work dated on …”.  Because not all causes of delays are compensable under this clause, field offices should consult with CD for a determination prior to settlement with the contractor.

           d.  Stop Work Orders.  An order by the Contracting Officer, ACO, or COR ​to stop all or part of the work due to noncompliance with quality control or EM 385-1-1 or work not in compliance with the contract is issued under the provisions in Specification Section,  "Contractor Quality Control."  It is not a "suspension of work" directive, unless later determined to have been incorrectly or unfairly issued.

2.3.9  Changes Clause (FAR 52.243‑4).  This clause permits the Contracting Officer to make changes in the drawings and specifications within the contract scope.  However, if such changes cause an increase or decrease of cost or time to the contract, an equitable adjustment must be made and the contract modified, accordingly.  Thus, the Changes clause provides the Contracting Officer a mechanism for revising the plans, for correcting errors, or for modifying the work within the scope of the contract to satisfy changed requirements.  This is usually accomplished by a written change; however, a change may also result from a "constructive" change.  The Changes clause provides in part:

  (b) Any other written or oral order [which, as used in this paragraph (b), includes direction, instruction, interpretation, or determination] from the Contracting Officer that causes a change shall be treated as a change order under this clause; provided, that the Contractor gives the Contracting Officer written notice stating  (1) the date, circumstances, and source of the order and (2) that the Contractor regards the order as a change order.

If the contractor is claiming a change under subparagraph (b), he/she has to confer written notice not later than 20 days after costs are incurred, except with respect to defective specifications.  Therefore, it is important for the Government and the contractor to identify constructive changes.  Examples of constructive changes include:

· The issuance of directives of all types which are not characterized as changes by Government personnel;

· An action which results in acceleration of contract performance (e.g., failure to grant time extensions for excusable delays with the implied or express demand for performance to the original schedule) without issuance of an acceleration order by the Contracting Officer;

· Defective specifications; 

· Erroneous interpretation of specifications by Government personnel;

· Limitation of the contractor's work method (without a change); 

· Imposing higher level of test or inspection requirements than provided by the contract; and

· Improper rejections of work.

2.3.10  Government‑Property (FAR 52.245‑1).  The Government may find it convenient and desirable to furnish Government‑owned property to construction contractors for their use in performance of the contract.  Such property is identified in detail in the plans and specifications of the basic contract.  If the Government will not be able to furnish the property in accordance with its commitment, thus, the duties and obligations of the parties will vary from those established by the basic contract.  Accordingly, a contract modification will be necessary to adjust the rights of the parties in the new situation.  Special Clauses entitled Government‑Furnished Property (Dec 1989) or (Apr 1984), Property Records (Apr 1984), and Identification of Government‑Furnished Property (Apr 1984) should be included in the contract if Government-furnished property is added to the work after contract award.  Three separate clauses provide for the remedy that will amend the contract to account for the revised condition.  However, any equitable adjustment will be made in accordance with the procedure of the Changes clause.

2.3.11  Inspection of Construction (FAR 52.246‑12).  Under this clause, any defective material or workmanship shall be replaced and/or corrected unless, in the public interest, a recommendation is provided to the Contracting Officer for acceptance of such with an appropriate adjustment in price.  Prior to final acceptance the contractor can be directed to remove or tear out work to permit an examination and a determination that work complies with the contract requirement.  If work is found to be in compliance, the contractor may be entitled to reimbursement for removing and replacing the complete work.  The reimbursement as well as any adjustment in contract price and/or time will be made under this clause by the Contracting Officer.

2.3.12  Value Engineering ‑ Construction (FAR 52.248‑3).  This clause applies to Value Engineering Change Proposals (VECP) initiated and developed by the contractor for changing the drawings, specifications or other requirements of the contract that would result in a savings to the Government by providing less costly items or methods than those specified without impairing any of their essential functions and characteristics.  The VECP clause is a special purpose change clause applicable only to contractor-initiated cost reduction proposals.  If approved, the contractor shares in the resultant savings.  Until a contract modification is issued by the Contracting Officer, or the ACO acting within his authority, the contractor is obligated to perform in accordance with the original contract requirements.  Acceptance or rejection of all or part of the VECP by the Government is final and not subject to the Disputes clause of the contract.  However, the terms of the modifications implementing the acceptance are subject to the Disputes clause.  The Government will take appropriate credits for General and Administrative overhead, field overhead, bond and applicable gross receipt tax.  See Chapter 2, Section 6, of this manual for pricing indirect costs on VECPs.  The ACO has not been delegated authority to approve a VECP without District Office concurrence and the recommendation of the Value Engineering Officer.  Therefore, when the contractor submits a VECP to the Area/Resident Engineer, the Area/Resident Engineer shall forward the VECP to the VE Officer, along with a labor charge number.  After coordination and approval by the VE Officer, the package is returned to the Area/Resident Engineer for negotiation and issuance of a contract modification.  If there is a conflict between the VE Officer and the Area/Resident Engineer concerning approval of the VECP, the issue must be resolved by the Contracting Officer prior to any ACO response to the contractor.  When preparing a VE modification, be sure to reference the Value Engineering Clause rather than the Changes Clause.   
2.3.13  Termination for Convenience of the Government (Fixed‑Price) (Short Form) (FAR 52.249‑1) and Termination for Convenience of the Government (Fixed‑Price) (FAR 52.249‑2).  In the normal administration and management of construction contracts the need to delete work frequently arises.  When this happens there are two possibilities open to the Contracting Officer.  The KO might issue a partial termination for the convenience of the Government or the KO might issue a change request deleting portions of the work under contract.  In some cases, the amount of compensation received by the contractor will be materially different depending on which course of action is followed.  Therefore, it is important to understand the extent of the Government's rights in this area. One of the primary reasons for distinguishing between a change and a termination for convenience is the likelihood of different pricing results.  For a contract where the contractor would have made a profit had the contract gone to completion, the pricing of a termination is based upon costs incurred on work done plus a reasonable profit on those costs.  On the other hand, a deletion under the Changes clause will generally be priced by taking out the estimated cost to perform the work, i.e., the cost savings flowing to the contractor as a result of the deletion are recovered by the Government via the modification.  (In other circumstances, where the work is a severable item, the lump-sum value of the item (such as a CLIN value) is recovered via the modification.  Work closely with cognizant District entities to ensure proper pricing of descope modifications.)  For a contract where the contractor would have sustained a loss had the contract gone to completion, the pricing of a termination is based on costs incurred on work done less a pro rata share of the loss on those costs.  However, the Changes clause calls for an "equitable adjustment" for deletion of work resulting in reduction of the total contract price.  In arriving at this price reduction the pro rata adjustment for loss rule does not apply.  There is no intent on the part of the Government to actually have optional ways of pricing a deletion of work in order to achieve an advantage over the contractor.  
As a general matter, a descope action should proceed as a partial Termination for Convenience (T4C) where the deleted element is a substantial or cardinal element of the original scope.  Smaller descope actions should proceed as descope changes under the Changes clause.

2.3.14  Default (Fixed‑Price Construction) (FAR 52.249‑10).  If the contractor refuses or fails to diligently perform the work within the specified contract time, the Government may, by written notice to the contractor, terminate his/her right to proceed with the work. Care should be taken in pursuing a termination for default because it can be easily converted to a termination for convenience.  The contractor's right to proceed should not be terminated for default nor the contractor charged with damages if the contract performance time may be extended for excusable delays and or unusually severe weather under this clause. What constitutes an excusable delay is defined by the clause and should be reviewed by all parties concerned.  The delay must be from unforeseeable causes beyond the control and without fault or negligence of the Contractor or his subcontractors or suppliers.  Before a request for an extension of contract time is submitted to the Contracting Officer, the facts should be carefully reviewed and verified against the qualifying language of the clause.  Also, the effect of the delay on the schedule must be evaluated.  In reviewing the delays and subsequent discussions with a contractor concerning the delays, care should be taken not to compromise the Contracting Officer's prerogative to make the final decision.  The ACO should always attempt to establish an agreement based on facts as to the amount of time acceptable to the Contractor and equitable to the Government.
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