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CHAPTER 2 ‑ CONTRACT MODIFICATIONS

SECTION 2 ‑ CATEGORIES OF MODIFICATIONS
2.2.1   Supplemental Agreement is a contract modification, which includes an adjustment in contract requirements, price, or time, and is accomplished by mutual action of the parties.  Language in EFARS conforms to the FAR language wherein "supplemental agreement" is synonymous with any bilateral modification, regardless of whether it is within the contract scope or outside the contract scope.  There are two types of supplemental agreements.  With an in-scope agreement the contractor can be reasonably expected to do work that is within the scope of the original contract.  For an out-of-scope agreement, the work to be performed was not initially in the contract; therefore, the basis for negotiation is changed.  When there is doubt whether to handle the action as a supplemental agreement within the scope under a contract clause or as a supplemental agreement outside the scope, coordinate with the contracting officer.

            a.  In-Scope changes.  The normal procedure in processing changes is to determine the need for a change, verify that the change is within the scope of the contract, design the change, prepare an estimate of cost, verify the availability of time and funds (note new work must be from the same type funds), request a contractor's proposal, negotiate a bilateral agreement with the contractor on price and time, and issue a formal modification following legal review where necessary.  Use this procedure in all situations where a delay in negotiating a mutual agreement on price and time would not seriously delay construction.  Standard Form 30 will reflect that the modification within the scope is a Supplemental Agreement, Block 13C, as opposed to a Change Order, Block 13A.   

            b.  Out-of-Scope changes.  The contractor cannot be required to accept a
modification outside the general scope of work without its consent and the consent of the surety or sureties.  An out‑of‑scope supplemental agreement is, therefore, a new negotiated contract.  The Competition in Contracting Act of 1984 (CICA) severely restricts adding work outside the scope of the contract or authorized project without full and open competition.  Sole source contracting must be the last resort after attempting to maximize competition.  FAR, Part 6, COMPETITION REQUIREMENTS, covers procedures and policy to maximize competition and the seven legal exceptions to full and open competition.  


(1) Out-of-Scope approval authorities.  Approval authority for procurement actions using other than full and open competition is currently described in EFARS 6.304 and in accordance with current PARC guidance. 
There is an exception for unusual and compelling urgency (FAR 6.302-2).  Approval of the Justification and Approval document for other than full and open competition may be obtained after contract award since approval prior to award could unreasonably delay the acquisition.  Close coordination with the Office of Counsel is appropriate in these circumstances.
             (2) Subject to applicable approval levels mentioned above, only the Contracting Officer can execute supplemental agreements outside the contract scope. If the Area/Resident Engineer determines that such an action is necessary, forward a request together with a complete description of the proposed change and estimate of cost and time to appropriate district element.  After receiving the appropriate approval, follow the normal procedure in paragraph "a" above for bilateral agreements, except that Block 13D of the SF 30 will reflect the appropriate authority for the supplemental agreement outside the contract scope of work.  The contractor must accept the supplemental agreement prior to execution by the Contracting Officer.
2.2.2   Unpriced Change Order (UCO).  See EFARS Part 17, 17.74 and EFARS Part 43, 43.102. There are situations where the normal procedure for in‑scope supplemental agreements is not advisable because of potential delay of critical construction. In such cases, it may become necessary to issue a notice to proceed (NTP) concurrently with the request for proposal or after the request for proposal is issued, but prior to having reached an agreement on price and/or time.  When this unusual action becomes necessary, insure that sufficient funds for the proposed change, based on the best estimate, are committed and are available for obligation.  The contract action remains un-definitized until negotiations take place and the total value of the work performed is agreed upon by both parties.  Further guidance on these actions may be found in Section 7.  Initiate a Statement in Support to be signed by the Contracting Officer.  The statement must be prepared prior to or concurrent with issuing of the notice to proceed.  The ACO can issue the notice-to-proceed, if it is within his/her authority, after obtaining the approved Statement in Support.  If the change involves a substantial sum and considerable time will be required to determine an equitable adjustment or exact extent of the change, consider issuing an interim payment either in the NTP modification or in a subsequent modification under a unique change order request number.  The change order will be finalized when put into a modification.  If agreement cannot be reached in a reasonable time, a unilateral modification may be issued.  The change order will be finalized in the definitization modification.  See additional information on NTPs in Chapter  2, Section 4, paragraph 2.4.6 and, specifically, Chapter 2, Section 7 .

2.2.3   Unilateral Modifications.  The unilateral modification is a modification on which the Government and the Contractor cannot agree to a price and/or time adjustment.  The modification is based on the Government’s estimate of a fair and reasonable cost and time for the work.  If the contractor will agree to time or price for some items, it is advisable to issue a bilateral modification for those items, which can be defined.  

· Exercise caution in all unilateral actions to ensure that the contract or contractor is not accelerated, i.e., give a sufficient time extension, if warranted.  Above all, support a unilateral modification by complete, accurate documentation since anything less may well result in an Appeal Board reversing the Contracting Officer's final decision.  
· In cases where the modification exceeds ACO authority all facts, correspondence and any other pertinent information must be provided to the Contracting Officer.
2.2.4 Novation and Change-of-Name Agreements (FAR 42.12 and DFARS 242.12)

          a.  Occasionally a contractor’s business assets are sold.  Although a Government contractor cannot transfer contracts to a third party, the Government may recognize the successor in interest by entering into a novation agreement.  Such an agreement substitutes one party for another.  When a contractor changes its name, the contract will usually be amended to recognize this fact.  Definitions of each are as follows:

   (1)  Novation Agreement means a legal instrument executed by the contractor (transferor), successor in interest (transferee), and the Government; and by which, among other things, the transferor guarantees performance of the contract, the transferee assumes all obligations under the contract, and the Government recognizes the transfer of the contract and related assets.

   (2)  Change-of-Name Agreement means a legal instrument executed by the contractor and the Government that recognizes the legal change of name of the contractor without disturbing the original contractual rights and obligations of the parties.

          b.  If an Administrative Contracting Officer (ACO) or Contracting Officer’s Representative (COR) is notified by the contractor that it wishes the Government to recognize a successor in interest to its contract or a name change, the matter should immediately be referred to the Contracting Officer.  

          c.  Since a contractor may have multiple contracts with the Government, the regulations outline the process for determining the contracting officer responsible for processing and executing novation and change-of-name agreements.  The contractor must then submit a written request to the responsible contracting officer.  The responsible contracting officer may or may not be within the Corps of Engineers.  The responsible contracting officer will coordinate with other contracting offices affected by a proposed agreement for recognizing a successor in interest and provide those offices an opportunity to submit comments or objections.  After review of the necessary information, the responsible contracting officer shall determine whether or not it is in the Government’s interest to recognize the proposed successor in interest.  Before novation and change-of-name agreements are executed the responsible contracting officer shall ensure that Government counsel has reviewed them for legal sufficiency.  After execution of the agreement, the responsible contracting officer shall execute a modification incorporating a summary of the agreement and attaching a complete list of contracts affected.
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