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CHAPTER 2 ‑ CONTRACT MODIFICATIONS

SECTION 10 ‑ PRICE NEGOTIATION MEMORANDUM (PNM)

2.10.1   Introduction.  Regulations require complete documentation and justification for issuance and negotiation of all construction contract modifications.  Prepare price negotiation memoranda for military and civil projects in a Price Negotiation Memorandum (PNM).  The PNM is supporting documentation for the Form SF 30.  It is also a "stand alone" summary document of the contract action. It is important that your documents are clear and concise. See FAR 15.406-3, DFARS 215.406-3, AFARS 15.406-3, EFARS 15.406-3, PGI 215.406-3, DFARS 215.404-70, and PGI 215.404-70
2.10.2   General. 



Prepare complete documentation of the actual price negotiation proceedings.  Include dates and amounts of the original and any revised proposals; initial Government Estimate and the basis for upward or downward revision, the dates of negotiations and other matters of record, which constitute areas of mutual understanding and contain project data, contract appendices, forms, schedules, design and other criteria, materials and equipment furnished to the contractor by the Government.



In order to minimize the possibility of future claims concerning impact, obtain a clear understanding from the contractor that all costs including impact on the changed and unchanged work, if any, have been considered and fully documented in the price negotiation memorandum.  Do not rely on the statement, "...it was mutually agreed that the (revised) proposal includes all cost and time adjustments directly or indirectly attributable to the change", as being sufficient to address impacts.  Get the contractor to confirm that he has considered all costs in the settlement including impact on the unchanged work.  Identify in as much detail as possible the areas of unchanged work that are impacted by the change.  Clearly state in the PNM that impacts to the work were considered, discussed, and have been included in the (revised) proposal and final costs agreed to.  If there are no impacts to the unchanged work associated with the change, then so state it.  If the contractor reserves his rights to impacts in a future modification or claim, then clearly state this in the PNM and insure that any impact costs included in the Government Estimate are removed for purposes of comparison with the negotiated amount.  The reservation should be clearly reflected on the SF 30. See Chapter 2, Section 4, for further discussions on impact costs and addressing impacts during negotiations.



If the modification is the result of an un-priced change order (UCO), document the reasons if the definitization schedule was not met.



When certified cost or pricing data are required, refer to Chapter 2, Section 8 for requirements to document discussion and reliance on data submitted by the contractor and variances with audit recommendations.



Reconcile the settlement to the pre-negotiation objectives.  You should be able to track discussion of each objective and how it was resolved.



Differences between the audit, if applicable, and settlement must be clearly documented.  If the audit is not followed in settlement, you must explain why.



Explain what reliance was placed on the contractor's factual and judgmental data (applicable when certified cost or pricing data are required).  Document how factual inaccuracies in the proposal or non-allowable or non-allocable costs were treated in the settlement.  In summary, when cost or pricing data are required, you can't negotiate a bottom line settlement versus the Government Estimate.  Agreement on individual cost elements/profit is not required, but if the proposal contains non-allowable or non-allocable costs (FAR 31), inaccurate "facts," audit questioned/unsupported costs; these must be eliminated or justified.  Judgmental differences can be resolved by resorting to a lump sum or bottom line basis.  A post audit, if performed, must be able to determine what is in the final settlement.  A price reduction can only be obtained if the Government relied on the factual data and used it in the final price.



If the negotiator doesn't have the authority to sign the modification, be sure to state that the proposed settlement will be recommended to the ACO or Contracting Officer for acceptance.

2.10.3   Instructions.  The following instructions and procedures are applicable to the RMS PNM form (see Exhibit 2.10A):

            (1) DESCRIPTION OF CHANGE.  Provide the scope of work of the proposed modification.  If a claim, also summarize who determined merit, when, etc.; reference the decision memorandum, MFR, analysis, etc.  Identify all previous unpriced change orders related to this change.



(2) NECESSITY FOR CHANGE.  Enter the necessity for the change. Verify that scope determination has been made and include the authorizing clause(s). 

            (3) PERSONS PRESENT DURING NEGOTIATIONS:  List names and titles of personnel taking part in negotiations.



(4) CERTIFIED COST OR PRICING DATA :   Attach Certification if > $650,000.


(5) PRICE DISCUSSION
Enter Contractor proposal information and prenegotiation objectives.   Enter details of the price discussions. Discuss each objective and how it was resolved.

 (6) TIME DISCUSSION
            Make a definite statement that either (1) no additional time is required or allowed, or (2) the exact amount of time agreed upon. Enter the justification for any time extension based on the analysis of the contractor’s schedule.
 (7) PROFIT (FEE) DETERMINATION
 Fill in the percent profit and add any additional information as necessary. Complete DD Form 1547 on actions that exceed the cost or pricing data threshold in accordance with PGI 215.406-3.
 (8) CONCLUSION – FINAL NEGOTIATED PRICE AND TIME EXTENSION
Enter the Place and Date of Negotiations:  Enter place(s) and date(s) where negotiations were actually conducted.  If by correspondence, give beginning date and final date of letters written. Enter the Final Negotiation Price (indicate whether an increase or decrease) and Time Duration.  Address funding information and statutory limits and any other special considerations as appropriate. The government negotiator signs, and the ACO/KO approves and signs as appropriate. 
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