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THE EICHLEAY FORMULA AND UNABSORBED OVERHEAD

The U.S. Court of Appeals for the Federal Circuit has ruled the Eichleay formula is the exclusive means for calculating unabsorbed home office overhead in cases arising out of federal construction contracts.  Unabsorbed or underabsorbed home office overhead is what the formula was derived to calculate, and this is basically damages the Government pays for suspending a contractor for a period of uncertain duration.  When a contractor submits a fixed-priced bid on a construction contract, the contractor reasonably anticipates a certain flow of revenue from the contract.  The contractor expects this flow of funds to absorb a portion of the contractor’s fixed home office expenses during the contractual performance period.  If the Government suspends work on the contract and the contractor is unable to demobilize and utilize its resources to perform other work, it will have less available revenue with which to meet its fixed expenses.  While it is correct that unabsorbed overhead does not represent increased costs to the contractor, this does not mean the contractor is attempting to recover “phantom” damages.  The Court of Appeals has ruled that “when a contractor is forced to stand by for an uncertain duration of time, there is a presumption that the contractor has suffered economic harm”. A contractor’s workforce doesn’t have to be idle and its performance of minor tasks during a suspension does not prevent it from recovering Eichley damages.  The contractor must show that there was a delay of indefinite duration during which it could not bill substantial amounts of work on the contract, and at the end of which it was required to return immediately to full performance. 

According to guidance the Defense Contract Audit Agency (DCAA) has published, the elements of a claim (or legal tests) that a contractor must show to recover unabsorbed overhead include:

a. The delay / suspension was Government caused.

b. The Government required the contractor to standby.

c. It was impractical for the contractor to take on other work (see “a” below).

d. The delay / suspension caused the contractor to be unable to complete the contract within the original contract performance period, as extended by any modifications. 

Once the contractor has met these prerequisites, it has established a prima face case for recovery of Eichleay damages.  However, the Government can rebut the contractor’s case by showing that:

a. It was not impractical for the contractor to obtain a replacement contract(s) during the delay / suspension period (burden of proof is on the Government).

b. The contractor’s inability to take on other work was not caused by the Government delay / suspension; or;

c. The contractor was able to reduce fixed overhead expenses during the period of delay/ suspension. 

The best advice is to try and clearly define the suspension period in the contract modification and to note any other contracts the contractor obtains during the delay period.  Also, look for evidence that the contractor was aware of differing site conditions or other causes of the asserted government-caused delay prior to bid.  In addition, evidence of contractor-caused delays that were concurrent with the alleged government delay would be helpful in defending against claims and appeals.  Finally, it should be noted that the Eichleay formula does not even come into play when the performance period is extended by change orders.  It is presumed that the contract’s share of fixed home office overhead has been absorbed by the overhead mark-up on the direct cost of the extra work.

In conclusion, a statement of the Eichleay formula in mathematical terms is in order, along with an actual example taken from an audit report:

contract billings             total overhead                 overhead

______________   X     for contract           =       allocable to

            total billings for            period                             the contract

  contract period

allocable overhead

_______________      =     daily contract overhead

          days of performance

daily contract overhead   X   days of suspension = amount recoverable

EXAMPLE: 

Given 1,441 days of performance and 1,099 days of government-caused delay, the auditor determined the following based on the contractor’s financial statements:

[ $9,316,066 / $52,500,912 ] X $4,269,665 = $757,634 allocable

$757,634 / 1,441 days = $525.77 per day

Unabsorbed Overhead = $525.77 per day X 1,099 days of delay = $577,821

� Full performance period including the delay - not just the original contract period or the delay / suspension period.


� Entire performance period, not just the delay period.  (Contractor’s often claim G&A expenses based on a modified Eichleay calculation.)  
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