Preservation law is not often an aspect of archaeology that captures a person’s interest. However, preservation law is an important tool with which everyone who cares about archaeology should be familiar because it gives the public a voice when Federal actions will affect historic sites. Professionals, amateurs, and everyone who is interested in their heritage has the opportunity to influence Federal decisions about historic properties through Section 106 of the National Historic Preservation Act of 1966.

Section 106 was created by Congress to keep the federal government from needlessly destroying our nation’s significant historic and archaeological properties. Idealistically, the spirit of the law is that the people’s resources should not be used to destroy the people’s heritage. Practically, it means that all projects or actions on federal lands, which receive federal money, or require a federal license or permit, must submit a proposal for Section 106 review. The Section 106 review process is designed to guarantee that historic properties are considered during the planning stages of federal projects. Section 106 encourages but does not mandate preservation. Occasionally it is impossible for a necessary project to proceed without damaging an historic property. Section 106 only ensures that preservation values are considered during federal agency planning and decisions. Thanks to Section 106, federal agencies must take responsibility for the consequences of their actions and be accountable for their decisions which effect historic properties.

The review process is administered by an independent federal agency called the Advisory Council on Historic Preservation (ACHP). The ACHP delegates the responsibility of reviewing individual projects to the State Historic Preservation Offices (SHPO) and Tribal Historic Preservation Offices (THPO). SHPO offices review all Section 106 projects in their state and advise federal agencies about the project’s potential to affect significant historic structures and archaeological resources. THPO offices are responsible for Section 106 review on their Indian Reservation and sometimes for the review of actions that may affect historic properties in their traditional homeland.

Fundamentally, Section 106 requires every federal agency to take into account how each of its undertakings might affect historic properties and provides the ACHP with the opportunity to comment on each project. An undertaking is any action that has the potential to affect historic resources, such as construction, demolition, property transfers, loans, grants, etc. Any property that is on or eligible for the National Register of Historic Places is considered an historic property under Section 106.

The National Register of Historic Places is a list of prehistoric and historic resources in the United States that is maintained by the Secretary of the Interior’s office. The list includes historic structures, archaeological sites, artifacts and districts which are considered important on a national, state or even on a local level. A property does not have to be on the list in order to be protected under Section 106, it only has to meet certain criteria established by the National Parks Service.

If you are concerned about a proposed project adversely affecting an historic property and want to know if Section 106 applies, you must first determine if a federal agency, such as the Highway Administration, the Forest Service, the Corps of Engineers, etc., is involved. Federal involvement ranges from carrying out a project, to issuing a license or permit, to giving a grant or loan. Once you have confirmed that a federal agency is responsible, contact that agency and voice your concerns about the project’s potential to impact historic resources. Contact your SHPO or THPO office to make sure that they are aware of your concerns as well.

Federal agencies must give the public a chance to learn about projects and provide their views. The way that they publicize their proposed projects often depends on the nature of the project and the individual agency’s public policy. Public meetings are often announced in local newspapers. Occasionally public meetings are announced on radio or even television. There is a daily government publication called the Federal Register which is available at many public libraries and also online at www.access.gpo.gov. The Federal Register published notices concerning projects, including those being reviewed under the National Environmental Policy Act (NEPA). Any project that requires NEPA review also necessitates review under Section 106. 

The earlier you become involved, the greater chance you have of influencing the outcome of Section 106 review. Be sure to let the agency know in writing about any important properties that you believe will be affected by their project. It helps to have documentation that supports your view and examples of projects that have successfully avoided impacts to similar resources. Be prepared to make your interest known to the person or company who is applying to the federal agency for federal assistance, license, permit, or approval, but keep in mind that the federal agency is ultimately responsible for completing 106 reviews. So it is very important that you communicate your concerns directly to the agency.

In order to influence project outcomes, it is also a good idea to work through consulting parties. Consulting parties are legally entitled to participate in Section 106 review. They include the SHPO office, any THPO office that has an interest, local governments and the applicant. Other individuals or organizations with a demonstrated interest, such as local business owners, neighborhood associations, or preservation groups may participate as consulting parties but their participation is subject to approval by the federal agency. Consulting party status allows you to share your views, receive and review information about the project, offer suggestions for alternatives and become part of the decision making process. You or your organization may write to the federal agency and ask to become a consulting party. In your letter, you should explain why your participation is important. Be sure to provide the SHPO or THPO with a copy of your letter. If you are denied consulting party status or if you continue to disagree with the agency’s findings about the project’s effect on historic properties, you may contact the ACHP to request a review of the matter.

Federal agencies are required to complete Section 106 review before a project is approved and permits are issued. They should not sign contracts or take action that prevents consideration of options to avoid or reduce harm to historic properties until Section 106 review is complete. If an agency acts without properly completing Section 106 review, the ACHP may find that the agency has failed to comply with the requirements of federal law. 

A vigilant public helps to make sure that federal agencies heed their responsibilities in regard to historic properties. Intended to balance progress and preservation, Section 106 review needs strong public participation in order to be meaningful. By staying informed about federal involvement in your community you can make a difference when historic properties that you care about are threatened by federal action. For more information about Section 106 Federal preservation laws call the Advisory Council on Historic Preservation at (202) 606-8503 or visit their website www.achp.gov. You can find out about the National Register of Historic Places by phoning (202) 343-9536 or visiting their website, www.cr.nps.gov/nr. Alabama’s State Historic Preservation Office is part of the Alabama Historical Commission and may be reached by calling (334) 242-3184. Their web address is www.preserveala.org. Finally, you may reach the National Association of Tribal Preservation Officers by phoning (202)628-8476.
