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AGREEMENT 

BETWEEN THE DEPARTMENT OF THE ARMY 

AND 

THE CITY OF BIRMINGHAM, ALABAMA 

FOR THE 

FEASIBILITY PHASE STUDY 

OF 

VILLAGE CREEK, JEFFERSON COUNTY 

(BIRMINHAM WATERSHED), ALABAMA 

VALLEY CREEK AND VILLAGE CREEK 

WATERSHE OS 

AMENDMENT NO. 1 

THIS AMENDMENT NO. I is entered into this 9-t ~ day, of Jv.. tV , 2016, by 
and between the Department of the Anny (hereinafter the "Government"), represented by the U.S. Army 
Engineer, Mobile, (hereinafter the "District Engineer" and the City of Birmingham (hereinafter the "Non-

WITNESSETH, THAT: 

WHEREAS, the parties executed an Agreement on March 29, 1999, for the Feasibility Phase 
Study for the Village Creek, Jefferson County (Birmingham Watershed), Alabama Valley Creek and 
Village Creek Watersheds; 

WHEREAS, the Study was not completed and the parties wish to resume the Study until 
completion; 

NOW, THEREFORE, the parties agree to amend the Agreement as follows: 

ARTICLE I- DEFINITIONS 

1. Article I.A. is replaced with: "The term "Study" means the activities and tasks required to 
identify and evaluate alternatives and the preparation of a decision document that, as appropriate, 
recommends a coordinated and implementable solution for feasibility study at Village Creek, Jefferson 
County (Birmingham Watershed), Alabama Valley Creek and Village Creek Watersheds." 

2. Article I.B. is replaced with: "The term "shared study costs" means all costs incurred by the 

Government and Non-Federal Sponsor after the effective date of this Agreement that are directly 

related to performance of the Study and cost shared in accordat1ce with the terms of this Agreement. 

The term includes, but is not necessarily limited to, the Government's costs for preparing the 

PMP; for plan formulation and evaluation, including costs for economic, engineering, ma[ estate, 
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and environmental analyses; for preparation of a floodplain management plan if undertaken as 
part of the Study; for preparing and processing the decision document; for supervision and 
administration; for Agency Technical Review and other review processes required by the 
Government; and for response to any required Independent External Peer Review; and the Non
Federal Sponsor's creditable costs for in-kind contributions. The term does not include any costs 
for dispute resolution; for participation in the Study Coordination Team; for audits; for an 
Independent External Peer Review panel, if required; or for negotiating this Agreement. 

3. Article l.C. is replaced with: "The term "PMP" means the project management plan, and 
any modifications thereto, developed in consultation with the Non-Federal Sponsor, that specifies 
the scope, cost, and schedule for Study activities and tasks, including the Non-Federal Sponsor's in
kind contributions, and that guides the performance of the Study." 

4. Atticle l.D. is replaced with: "The term "in-kind contributions" means those planning 
activities (including data collection and other services) that are integral to the Study and would 
otherwise have been undertaken by the Government for the Study and that are identified in the 
PMP and performed or provided by the Non-Federal Sponsor after the effective date of this 
Agreement and in accordance with the PMP." 

5. Atticle I.E. is replaced with: "The term "maximum Federal study cost" means the 
$1,500,000 Federal cost limit for the Study, unless the Government has approved a higher 
amount." 

G. Article l.F. is deleted. 

7. Article!. G is designated as Article l.F. 

ARTICLE ll- OBLIGATIONS OF THE PARTIES 

I. Article II.A. is replaced with: "In accordance with Federal laws, regulations, and 
policies, the Government shall conduct the Study using funds appropriated by the Congress and 
funds provided by the Non-Federal Sponsor. The Non-Federal Sponsor shall perform or provide 
any in-kind contributions in accordance with applicable Federal laws, regulations, and policies." 

2. Article ll.B. is replaced with: "The Non-Federal Sponsor shall contribute 50 percent of 
the shared study costs in accordance with the provisions of this paragraph and provide required 
funds in accordance with Article Ill." 

"l. No later than 15 calendar days after the effective date of this Agreement, the 
Non-Federal Sponsor shall provide funds in the amount of $25,000, for the Government to initiate 
the Study, including preparation of the PMP. In the event more funds are needed to develop the 
PMP, the Government shall provide the Non-Federal Sponsor with a written estimate of the amount 
of funds required from the Non-Federal Sponsor, and no later than 15 calendar days after such 
notification, the Non-Federal Sponsor shall provide the full amount of such funds to the 
Govern1nent." 
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"2. As soon as practicable after completion of the PMP, and after considering the 
estimated amount of credit for in-kind contributions that will be afforded in accordance with 
paragraph C. of this Article, the Government shall provide the Non-Federal Sponsor with a written 
estimate of the amount of funds required from the Non-Federal Sponsor to meet its share of the 
shared study costs for the remainder of the initial fiscal year of the Study. No later than 15 calendar 
days after such notification, the Non-Federal Sponsor shall provide the full amount of such funds to 
the Government." 

"3. No later than August 1'1 prior to each subsequent fiscal year of the Study, the 
Government shall provide the Non-Federal Sponsor with a written estimate of the amount of funds 
required from the Non-Federal Sponsor during that fiscal year. No later than September I st prior to 
that fiscal year, the Non-Federal Sponsor shall provide the full amount of such required funds to the 
Government." 

3. Article II.C. is replaced with the following: "The Government shall include in the shared 
study costs and credit towards the Non-Federal Sponsor's share of such costs, the costs, documented 
to the satisfaction of the Government, that the Non-Federal Sponsor incurs in providing or 
performing in-kind contributions, including associated supervision and administration. Such costs 
shall be subject to audit in accordance with Article VI to determine reasonableness, allocability, and 
allowability, and crediting shall be in accordance with the following procedures, requirements, and 
limitations:" 

"1 A<:.: in-kinrl C'rintrih11tif"lnQ ::tl'P rnmnlPfPrl ::i.nrl nf'I !'.ltPr fh'.ln hO r'.llPnrl::tr rhn1 ...-..-ft.pr ... -- --- ------ - ----- -- -·-·-··- --- - -----1------ ----- --~ ----- ------ -- --·------ --J -~---

such completion, the Non-Federal Sponsor shall provide the Government appropriate 
documentation, including invoices and certification of specific payments to contractors, suppliers, 
and the Non-Federal Sponsor's employees. Failure to provide such documentation in a timely 
manner may result in denial of credit. The amount of credit afforded for in-kind contributions shall 
not exceed the Non-Federal Sponsor's share of the shared study costs less the amount of funds 
provided pursuant to paragraph B.l. of this Article." 

"2. No credit shall be afforded for interest charges, or any adjustment to reflect 
changes in price levels between the time the in-kind contributions are completed and credit is 
afforded; for the value of in-kind contributions obtained at no cost to the Non-Federal Sponsor; for 
any items provided or performed prior to completion of the PMP; or.for costs that exceed the 
Government's estimate of the cost for such item ifit had been performed by the Government." 

4. Article II.D. is replaced with the following: "To the extent practicable and in accordance 
with Federal laws, regulations, and policies, the Government shall afford the Non-Federal 
Sponsor the opportunity to review and comment on solicitations for contracts prior to the 
Government's issuance of such solicitations; proposed contract modifications, including change 
orders; and contract claims prior to resolution thereof. Ultimately, the contents of solicitations, 
award of contracts, execution of contract modifications, and resolution of contract claims shall 
be exclusively within the control of the Government." 

5. Article !I.E. is replaced with the following: "The Non-Federal Sponsor shall not use 
Federal Program funds to meet any of its obligations under this Agreement unless the Federal 
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agency providing the funds verifies in writing that the funds are authorized to be used for the 
Study. Federal program funds are those funds provided by a Federal agency, plus any non
Federal contribution required as a matching share therefor." 

6. Article Il.F. is replaced with the following: "Except as provided in paragraph C. of 
this Article, the Non-Federal Sponsor shall not be entitled to any credit or reimbursement for 
costs it incurs in performing its responsibilities under this Agreement." 

7. Article ILG. is replaced with the following: "In carrying out its obligations under this 
Agreement, the Non-Federal Sponsor shall comply with all the requirements of applicable 
Federal laws and implementing regulations, including, but not limited to: Title VI ofthe Civil 
Rights Act of 1964 (P.L. 88-352), as amended (42 U.S.C. 2000d), and Department of Defense 
Directive 5500.11 issued pursuant thereto; the Age Discrimination Act of 1975 (42 U.S.C. 
6102); and the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and Army Regulation 
600-7 issued pursuant thereto." 

8. Article II.I-I is added stating: "If Independent External Peer Review (IEPR) is required 
for the Study, the Government shall conduct such review in accordance with Federal laws, 
regulations, and policies. The Government's costs for an IEPR panel shall not be included in the 
shared study costs or the maximum Federal study cost." 

9. Article If.I is added stating: "In addition to the ongoing, regular discussions of the 
parties in the delivery of the Study, the Government and the Non-Federal Sponsor may establish 
a Study Coordination TeaiTi to discLiSS significant issues or actions. The Government's costs for 
participation on the Study Coordination Team shall not be included in the shared study costs, but 
shall be included in calculating the maximum Federal study cost. The Non-Federal Sponsor's 
costs for participation on the Study Coordination Team shall not be included in the shared study 
costs and shall be paid solely by the Non-Federal Sponsor without reimbursement or credit by 
the Government." 

ARTICLE III-PAYMENT OF FUNDS 

I. Article Ill.A. is replaced with the following: "As of the effective date of this 
Agreement, the shared study costs are projected to be$ 1.837.000 , with the Government's 
share of such costs projected to be$ 987.500 and the Non-Federal Sponsor's share of 
such costs projected to be $ 849 500 . These amounts are estimates only that are 
subject to adjustment by the Government and are not to be construed as the total financial 
responsibilities of the Government and the Non-Federal Sponsor." 

2. Article III.B. is replaced with the following: "The Government shall provide the Non
Federal Sponsor with quarterly reports setting forth the estimated shared study costs and the 
Government's and Non-Federal Sponsor's estimated shares of such costs; costs incurred by the 
Government, using both Federal and Non-Federal Sponsor funds, to date; the amount of funds 
provided by the Non-Federal Sponsor to date; the estimated amount of any creditable in-kind 
contributions; and the estimated remaining cost of the Study." 
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3. Article III.C. is replaced with the following: "The Non-Federal Sponsor shall provide 
to the Government required funds by delivering a check payable to "FAO, USAED, Mobile" to 
the District Engineer, or verifying to the satisfaction of the Government that the Non-Federal 
Sponsor has deposited such required funds in an escrow or other account acceptable to the 
Government, with interest accruing to the Non-Federal Sponsor, or by providing an Electronic 
Funds Transfer of such required funds in accordance with procedures established by the 
Government." 

4. Article IIl.D. is replaced with the following: "The Government shall draw from the 
funds provided by the Non-Federal Sponsor to cover the non-Federal share of the shared study 
costs as those costs are incurred. If the Government determines at any time that additional funds 
are needed from the Non-Federal Sponsor to cover the Non-Federal Sponsor's required share of 
the shared study costs, the Government shall provide the Non-Federal Sponsor with written 
notice of the amount of additional funds required. Within 60 calendar days of such notice, the 
Non-Federal Sponsor shall provide the Government with the full amount of such additional 
funds." 

5. Article !ILE. is added stating: "Upon conclusion of the Study and resolution of all 
relevant claims and appeals and eminent domain proceedings, the Government shall conduct a 
final accounting and furnish the Non-Federal Sponsor with the written results of such final 
accounting. Should the final accounting determine that additional funds are required from the 
Non-Federal Sponsor, the Non-Federal Sponsor, within 60 calendar days of written notice from 
the Government, shall provide the Government with the full amount of such additional funds. 
Shouid ihe finai accounting determine that the Non-Federai Sponsor has provided funds in 
excess of its required amount, the Government shall refund the excess amount, subject to the 
availability of funds. Such final accounting does not limit the Non-Federal Sponsor's 
responsibility to pay its share of shared study costs, including contract claims or any other 
liability that may become known after the final accounting." 

ARTICLE IV- STUDY MANAGEMENT AND COORDINATION 

I. Article IV is renamed and designated as "ARTICLE IV- TERMINATION OR 
SUSPENSION". 

2. The remaining language of Article IV is deleted and replaced with the following: 

"A. Upon 30 calendar days written notice to the other party, either party may elect at any 
time, without penalty, to suspend or terminate future performance of the Study. Furthermore, 
unless an extension is approved by the Assistant Secretary of the Army (Civil Works), the Study 
will be terminated ifa Report of the Chief of Engineers, or, if applicable, a Report of the 
Director of Civil Works, is not signed for the Study within 3 years after the effective date of this 
Agreement." 

"B. In the event of termination, the parties shall conclude their activities relating to the 
Study. To provide for this eventuality, the Government may reserve a percentage of available 
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funds as a contingency to pay the costs of termination, including any costs of resolution of 
contract claims, and resolution of contract modifications." 

"C. Any suspension or termination shall not relieve the parties of liability for any 
obligation previously incurred. Any delinquent payment owed by the Non-Federal Sponsor 
pursuant to this Agreement shall be charged interest at a rate, to be determined by the Secretary 
of the Treasury, equal to 150 per centum of the average bond equivalent rate of the 13 week 
Treasury bills auctioned immediately prior to the date on which such payment became 
delinquent, or auctioned immediately prior to the beginning of each additional 3 month period if 
the period of delinquency exceeds 3 months." 

ARTICLE V - DISPUTES 

I. The language of this Article is deleted and replaced with the following: "As a condition 
precedent to a pariy bringing any suit for breach of this Agreement, that party must first notify 
the other party in writing of the nature of the purporied breach and seek in good faith to resolve 
the dispute through negotiation. If the parties cannot resolve the dispute through negotiation, 
they may agree to a mutually acceptable method of non-binding alternative dispute resolution 
with a qualified third party acceptable to the parties. Each party shall pay an equal share of any 
costs for the services provided by such a third party as such costs are incurred. The existence of 
a dispute shall not excuse the parties from performance pursuant to this Agreement." 

ARTICLE VI - MAINTENANCE OF RECORDS 

l. The language of this Article is deleted and replaced with the following: 

"A. The parties shall develop procedures for maintaining books, records, documents, or 
other evidence pertaining to Study costs and expenses in accordance with 33 C.F .R. 33.20 for a 
minimum of three years after the final accounting. To the extent permitted under applicable Federal 
laws and regulations, the parties shall each allow the other to inspect such books, records, 
documents, or other evidence." 

"B. The Non-Federal Sponsor is responsible for complying with the Single Audit Act 
Amendments of 1996 (31 U .S.C. 7501-7507). To the extent permitted under applicable Federal 
laws and regulations, the Government shall provide to the Non-Federal Sponsor and independent 
auditors any information necessary to enable an audit of the Non-Federal Sponsor's activities under 
this Agreement. The costs of non-Federal audits shall be paid solely by the Non-Federal Sponsor 
without reimbursement or credit by the Government." 

"C. Pursuant to 31 U.S.C. 7503, the Government may conduct audits in addition to any 
audit that the Non-Federal Sponsor is required to conduct under the Single Audit Act Amendments 
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ofl996. The Government's costs of audits forthe Study shall not be included in shared study costs, 
but shall be included in calculating the maximum Federal study cost." 

ARTICLE VII- RELATIONSHIP OF PARTIES 

J. There are no changes to this Article. 

ARTICLE VIII-OFFICIALS NOT TO BENEFIT 

I. Article Vlll ls renamed and designated as "ARTICLE VIII- NOTICES". 

2. The remaining language of this Article is deleted and replaced with: 

"A. Any notice, request, demand, or other communication required or permitted to be given 
under this Agreement shall be deemed to have been duly given if in writing and delivered 
personally or mailed by certified mail, with return receipt, as.follows:" 

Mr. Andre Bittas, Director of Planning, Engineering, and Permits 
cc: Mr. Thomas H. Miller, Stormwater Administrator 
City of Birmingham 
710 N. 20th Street 
Dirn1ingham, AL 35203 

"If to the Government:" 

District Engineer 
U.S. Army Corps of Engineers, Mobile District 
P. 0. Box 2288 
Mobile, AL 36228-000 I 

"B. A party may change the recipient or address for such communications by giving 
written notice to the other party in the manner provided in this Article." 

ARTlCLE IX- FEDERAL AND STATE LAWS 

I. Article Vlll is renamed and designated as "ARTICLE IX- CONFIDENTIALITY". 

2. The remaining language of the.Article is deleted and replaced with the following: "To 
the extent permitted by the laws governing each party, the parties agree to maintain the 
confidentiality of exchanged information when requested to do so by the providing party." 
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ARTICLE X- TERMINATION OR SUSPENSION 

I. Article Xis renamed and designated as "ARTICLE X- THIRD PARTY RIGHTS, 
BENEFITS, OR LIABILITIES". 

2. The remaining language of this Article is deleted and replaced with the following: 
"Nothing in this Agreement is intended, nor may be construed, to create any rights, confer any 
benefits, or relieve any liability, of any kind whatsoever in any third person not a party to this 
Agreement." 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which shall 
become effective upon the date it is signed by the District Engineer. 

DEPARTMENT OF THE ARMY 

tka 
Colonel, U.S. Ar 
District Engineer 

DATE: _9_~~l;\_tJ _:J..¢..._/_~_ 

CITY OF BIRMINGHAM 

BY: 

Mayor 
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AGREEMENT 
BE11/\!EEN THE DEPARTMENT OF THE ARMY 

.AND 
THE CITY OF BIRMINGHAM, ALABAMA 

FOR THE 
FEASIBILITY PHASE STUDY 

OF 
VILLAGE CREEK, JEFFERSON COUNTY 
(BIRMINGHAM WATERSHED), ALABAMA 

VALLEY CREEK AND VILLA.GE CREEK 
WATERSHEDS 

THIS AGREEMENT is entered into this 2f1M day, of tv'KJrch , 1 efli., by and 
between the Department of the Army (hereinafter the "Government"), represented by 
the District Engineer executing this Agreement, and the City of Birmingham (hereinafter 
the "Sponsor"), 

WITNESSETH, that 

\."JHERE/5,S, the Congress (Ccmmiit8e on Transportation anci infrasiruciure, U.S. 
House of Representative) has authorized the Secretary cif the Army to conduct a review 
of the report of the Chief of Engineers on the Headwaters Reservoirs, Warrior River, 
Alabama, published as House Document Numbered 414, Eighty-fourth Congress, the 
report of the Chief of Engineers dated December 23, · 1982 on Village Creek, Jefferson 
County, Alabama and other pertinent reports With a view to determining whether 
modifications of the recommendations contained therein are advisable at this time, in 
the interest of environmental quality, water quality, flood damage reduction, and other 
purposes, including a comprehensive, coordinated watershed master plan for the 
watersheds in metropolitan Birmingham, Alabama, including Village Creek, Five Mile 
Creek and Valley Creek pursuant to Resolution; Docket 2477, adopted March 7, 1996; 
and' s 

WHEREAS, the U:S. Army Corps of Engineers has. conducted a reconnaissance study 
of environmental quality, water quality and flood damage reduction pursuant to this 
authority, and has determined that further study in the nature of a "Feasibility Phase 
Study" (hereinafter the .~'.Study") is required to fulfill the intent of the study.,authority and ·. :·· 
to assess the extent of the Federal interest in participating in a solution to the identified: • '· 
problem; and · · · 
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WHEREAS, Section 105 of the Water Resources Development Act of 1986 (Public Law 
99-662, as amended) specifies the cost sharing requirements applicable to the Study; 

WHEREAS, the Sponsor has the authority and capability to furnish the cooperation 
hereinafter set forth and is willing to participate in study cost sharing and financing in 
accordance with the terms of this Agreement; and 

. WHEREAS, the Sponsor and the Government understand that entering into this 
Agreement in no way obligates either party to implement a project and that whether the 
Government supports a project authorization and budgets it for implementation 
depends upon, among other things, the outcome of the Study and whether the 
proposed solution is consistent with the Economic and Environmental Principles and 
Guidelines for Water and Related Land Resources Implementation Studies and with 
the budget priorities of the Administration; 

NOW THEREFORE, the parties agree as follows: 

ARTICLE I - DEFINITIONS 

For the purposes of this Agreement: 

A. The term "study Costs" shall mean all disbursements by the Government pursuant 
to this Agreement, from Federal appropriations or from funds made available to the 
GU\i8ffiiTi8fil by· t11e Sponsor; 8fid ·8lJ (1egoi.ic:ited costs of WO(k per-fcJr"(ned Uy the 

Sponsor pursuant to this Agreement. Study Costs shClll include, but not be limited to: 
labor charges; direct costs; overhead expenses; supervision and administration costs; 
the costs of participation in Study Management and Coordination in accordance with 
Article IV of this Agreement; the costs of contracts with third parties, including 
termination or suspension charges; and any termination or suspension costs (ordinarily 
defined as those costs necessary to terminate ongoing contracts or obligations and to 
properly safeguard the work already accomplished) associated with this Agreement. 

B. The term "estimated Study Costs" shall mean the estimated cost of performing the 
Study as of the effective date of this Agreement, as specified in Article Ill.A of this 
Agreement. 

C. The term "excess Study Costs" shall mean Study Costs that exceed the estimated 
Study Costs and that do not result from mutual agreement of the parties, a change in 
Federal law that increases the cost of the Study, or a change in the scope of the Study 
requested by the Sponsor. 

D. The term "study period" shall mean the time period for conducting the Study, 
commencing with the release to the U.S. Army Corps of Engineers Mobile District of 
initial Federal feasibility funds following the execution of this Agreement and ending 
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when the Assistant Secretary· of the Army (Civil Works) submits the feasibility report to 
the Office of Management and Budget (OMBj for review for consistency wiih the 
policies and programs of the President. 

E. The term "PSP" shall mean the Project Study Plan, which is attached to this 
Agreement and which shall not be considered binding on either party and is subject to 
change by the Government, in consultation with the Sponsor. 

F. The term "negotiated costs" shall mean the costs of in-kind services to be provided 
by the Sponsor in a=rdance with the PSP. 

G. The term "fiscal year" shall mean one fiscal year of the Government. The 
Government fiscal year begins on October 1 and ends on September 30. 

ARTICLE 11- OBLIGATIONS OF PARTIES 

A. The Government, using funds and in-kind services provided by the Sponsor and 
funds appropriated by the Congress of the United States, shall expeditiously prosecute 
and complete the Study, in a=rdance with the provisions of this Agreement and 
Federal Jaws, regulations, and policies. 

8. In a=rdance with this Article and Article Ill.A., 111.8. and 111.C. of this Agreement, 
the Sponsor shall contribute cash and in-kind services equal to fifty (50) percent of 
Study Costs oth5r thaii excess Study Costs. ~- ..... ______ --- - ----=-L--L ... !.LL. 

I I IC 0!-JUI l~UI 11 lclY ! \,.,UI l<:Jl'='lt;;l IL Will I 

applicable law and regulations, contribute up to 25 percent of Study Costs through the 
provision of in-kind services. The in-kind services to be provided by the Sponsor, the 
estimated negotiated costs for those services, and the estimated schedule under which 
those services are to be provided are specified in the PSP. Negotiat~d costs shall be 
subject to an audit by the Government to determine reasonableness, allocability, and 
allowability. 

C. The Sponsor shall pay a fifty (50) percent share of excess Study Costs 1n 
accordance with Article 111.D. of this Agreement. 

D. The Sponsor understands that the schedule of work may require the Sponsor to 
provide cash or in-kind services at a rate that may result in the Sponsor temporarily 
diverging from the obligations concerning cash and in-kind services specified .in 
paragraph 8. of this Article. Such temporary divergences shall be identified in the 
quarterly reports provided for in Article Ill.A. of this Agreement and shall not alter the 
obligations concerning costs and services specified in paragraph B. of this Article or 
the obligations concerning payment specified in Article Ill of this Agreement. 

E. If, upon the award of any contract or the performance of any in-house work for the 
·~· Study by the Government or the Sponsor, cumulative financial obligations of the 

3 



( ( 

Government and the Sponsor would result in excess Study Costs, the Government and 
the Sponsor agree to defer award of that and ail subsequent. coniracis, and 
performance of that and all subsequent in-house work, for the Study until the 
Government and the Sponsor agree lb proceed. Should the Government and the 
sponsor require time to arrive at a decision, the Agreement will be suspended in 
accordance with Article X., for a period of not to exceed six months. In the event the 
Government and the sponsor have not reached an agreement to proceed by the end of 
their 6 month period, the Agreement may be subject to termination in accordance with 
Article X. 

F. No Federal funds may be used to meet the Sponsor's share of Study Costs unless 
the Federal granting agency verifies in writing that the expenditure of such funds is 
expressly authorized by statute. 

G. The award and management of any contract with a third party in furtherance of this 
Agreement which obligates Federal appropriations shall be exclusively within the 
control of the Government. The award and management of any contract by the 
Sponsor with a third party in furtherance of this Agreement which obligates funds of the 
Sponsor and does not obligate Federal appropriations shall be exclusively within the 
control of the Sponsor, but shall be subject to applicable Federal laws and regulations. 

ARTICLE Ill - METHOD OF PAYMENT 

A. T11e Goven-1rne1-1t shaii 111alr1tain currer1t records or coi-1trlbuUons provided by u-18 
parties, current projections of Study Costs, current projections of each party's share of 
Study Costs, and current projections of the amount of Study Costs that will result in 
excess Study Costs. At least quarterly, the Government shall provide the Sponsor a 
report setting forth this information. As of the effective date of this Agreement, 
estimated Study Costs are $ 2,606,000 and the Sponsor's share of estimated Study 
Costs i.s $ 1,303,000. In order to meet the Sponsor's cash payment requirements for its 
share of estimated Study Costs, the Sponsor must provide a cash contribution currently 
estimated to be $ 687,600. The dollar amounts set forth in this Article are based upon 
the Government's best estimates, which reflect the scope of the study described in the 
PSP, projected costs, price-level changes, and anticipated inflation. Such cost 
estimates are subject to adjustment by the Government and are noi .to be construed as 
the total financial responsibilities of the Government and the Sponsor. 

B. The Sponsor shall provide its cash contribution required under Article 11.B. of this 
Agreement in accordance with the following provisions: 

1. For purposes of budget planning, the Government shall notify the Sponsor by 
July 1 of each year of the estimated funds that will be required from the Sponsor to 
meet the Sponsor's share of Study Costs for the upcoming fiscal year. 
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2. No later than 60 calendar days prior to the scheduled date for the 
Government's issuance of the solicitation for the first contract for the .Study or for the 
Government's anticipated first significant in-house expenditure for the Study, the 
Government shall notify the Sponsor in writing of the funds the Government determines 
to be required from the Sponsor to meet its required share of Study Costs for the first 
fiscal year of the Study. No later than 30 calendar days thereafter, the Sponsor shall 
provide the Government the full amount of the required .funds by delivering a check 
payable to "FAO, USAED, Mobile" to the District Engineer. 

3. For the second and subsequent fiscal years of the Study, the Government 
shall, no later than 60 calendar days prior to the beginning of the fiscal year, notify the 
Sponsor in writing of the funds the Government determines to be required from the 
Sponsor to meet its required share of Study Costs for that fiscal year, taking into 
account any temporary divergences identified under Article 11.C. of this Agreement. No 
later than 30. calendar days prior to the beginning of the fiscal year, the Sponsor shall 
make the full amount of the required funds available to the Government through the 
funding mechanism specified in paragraph B.2. of this Article. 

4. The Government shall draw from the funds provided by the Sponsor such 
sums as the Government deems necessary to cover the Sponsor's share of contractual 
and in-house fiscal obligations attributable to the Study as they are incurred. 

. 
5. In the event the Government determines that the Sponsor must provide 

aciditionai funds io meet its share of Study C<Jsi.s, Hie Gc_ivernrfient shaii sci r1uiify ii·'1e 
Sponsor in writing. No later than 60 calendar days after receipt of such notice, the 
Sponsor shall make the full amount of the additional required funds available through 
the funding mechanism specified in paragraph B.2. of this Artide. 

C. Within ninety (90) days after the conclusion of the Study Period or termination of 
this Agreement, the Government ·shall conduct a final accounting of Study Costs, 
including disbursements by the Government of Federal funds, cash contributions by the 
Sponsor, the amount of any excess Study Costs, and credits for the negotiated costs of 
the Sponsor, and shall furnish the Sponsor with the results of this accounting. Within 
thirty (30) days thereafter, the Government, subject to the availability of funds, sha!! 
reimburse the Sponsor for the excess, if any, of cash contributions and credits given 
over its required share of Study Costs, other than excess Study Costs, or the Sponsor 
shall provide the Government any cash contributions required for the Sponsor. to meet 
its required share of Study Costs other than excess Study Costs. 

D. The Sponsor shall provide its cash contribution for excess Study Costs as required 
under Article 11.C. of this Agreement by delivering a check payable to "FAO, USAED, 
Mobile" to the District Engineer as follows: 

5 



( ( 

1. After the project that is the subject of this Study has .been authorized for 
construction, no later than the date on which a Project Cooperation Agreement is 
entered into for the project; or 

2. In the event the project that is the subject of this Study is not authorized for 
construction by a date that is no later than 5 years of the date of the final report of the 
Chief of Engineers concerning the project, or by a date that is no later than 2 years 
after the date of the termination of the study, the Sponsor shall pay its share of excess 
costs on that date (5 years after the date of the Chief of Engineers or 2 year after the 
date of the termination of the study). 

ARTICLE IV- STUDY MANAGEMENT AND COORDINATION 

A. To provide for consistent and effective communication, the Sponsor and the 
Government shall appoint named senior representatives to an Executive Committee. 
The Executive Committee shall include the Mobile District's Chief of Planning and 
Environmental Division and the City of Birmingham's Director of Planning and 
Engineering. Thereafter, the Executive Committee shall meet regularly until the end of 
the Study Period. 

B. Until the end of the Study Period, the Executive Committee shall generally oversee 
the Study consistently with the PSP. 

,... -r-1-- r"----··J.! .. - ,.... _____ !J.J.-- ----·· ---1·- -----------..J--L!---- LL-J. :L ....!----- ···----J.-....1 J.-
\J, !l!t:;; C.X.~Lut_lVt t_.L,11111111t_tt:=t:= 111ay llldKC lt:::lA.Jllllllt:=llUdUUll~ UIC:ll ll l.lttlll~ Walldlllt::U lU 

the District Engineer on matters that it oversees, including suggestions to avoid 
potential sources of dispute. The Government in good faith shall consider such 
recommendations. The Government has the discretion to accept, reject, or modify the 
Executive Committee's recommendations. 

D. The Executive Committee shall appoint representatives to serve on a Study 
Management Team. The Study Management Team shall keep the Executive 
Committee informed of the progress of the Study and of significant pending issues and 
actions, and shall prepare periodic reports on the progress of all work items identified 
in the PSP. 

E. The costs of participation in the Executive Committee (including the cost to serve on 
the Study Management Team) shall be included in total project costs and cost shared 
in accordance with the provisions of this Agreement. 

ARTICLE V - DISPUTES 

As a condition precedent to a party bringing any suit for breach of this Agreement, that 
party must first notify the other party in writing of the nature of the purported breach and 
seek in good faith to resolve the dispute through negotiation. If the parties cannot 
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;esolve the dispute th;ough negotiation, they may agree to a mutually acceptable 
method of non-binding alternative dispute resolution with a qualified third party 
acceptable to both parties. The parties shall each pay 50 percent of any costs for the 
services provided by such a third party as such costs are incurred. Such costs shall 
not be included in Study Costs. The existence of a dispute shall not excuse the parties 
from performance pursuant to this Agreement. 

ARTICLE VI - MAINTENANCE OF RECORDS 

A. Within 60 days of the effective date of this Agreement, the Government and the 
Sponsor shall develop procedures for keeping books, records, documents, and other 
evidence pertaining to costs and expenses· incurred pursuant to this Agreement to the 
extent and in such detail as will properly reflect total Study Costs. These procedures 
shall incorporate, and apply as appropriate, the standards for financial management 
systems set forth in the Uniform Administrative Requirements for Grants and 
Cooperative Agreements to state and local governments at 32 C.F.R. Section 33.20. 
The Government and the Sponsor shall maintain such books, records, documents, and 
other evidence in accordance with these procedures for a minimum of three years after 
completion of the Study and resolution of all relevant claims arising therefrom. To the 
extent permitted under applicable Federal laws and regulations, the Government and 
the Sponsor shall each allow the other to inspect such books, documents, records, and 
other evidence. 

B. in accordance v:iih 3i U.S.C. Section 75031 the Government may conduci auciiis in 
addition to any audit that the Sponsor is required to conduct under the Single Audit Act 
of 1984, 31 U.S.C. Sections 7501-7507. Any such Government audits shall be 
conducted in a=rdance with Government Auditing Standards and the cost principles 
in OMB Circular No. A-87 and other applicable cost principles and regulations. The 
costs of Government audits shall be included in total Study Costs and shared in 
accordance with the provisions of this Agreement. 

ARTICLE VI! - RELATIONSHIP OF PARTIES 

The Government and the Sponsor act in independent capacities in the performance of 
their respective rights and obligations under this Agreement, and neither is to be 
considered the officer, agent, or employee of the other. 

ARTICLE VIII - OFFICIALS NOT TO BENEFIT 

No member of or delegate to the Congress, nor any resident commissioner, shall be 
admitted to any share or part of this Agreement, or to any benefit that may arise 
therefrom. 

7 



( ( 

ART:CLE IX - FEDERAL At.JD STAlTE LA\lVS 

In the exercise of the Sponsor's rights and obligations under this Agreement, the 
Sponsor agrees to comply with all applicable Federal and State laws and regulations, 
including Section 601 of Title VI of the Civil Rights Act of 1964 (Public Law 88-352) and 
Department of Defense Directive 5500.11 issued pursuant thereto and published in 32 
C.F.R. Part 195, as well.as Army Regulations 600-7, entitled "Nondiscrimination on the 
Basis of Handieap in Programs and Activities Assisted or Conducted by the Department 
of the Army". 

ARTICLE X -TERMINATION OR SUSPENSION 

A. This Agreement shall terminate at the conclusion of the Study Period, and neither 
the Government nor the Sponsor shall have any further obligations hereunder, except 
as provided in Article 111.C; provided, that prior to such time and upon thirty (30) days 
written notice, either party may terminate or suspend this Agreement. In addition, the 
Government shall terminate this Agreement immediately upon any failure of the parties 
to agree to extend the study under Article.11.E. of this agreement, or upon the failure of 
the sponsor to fulfill its obligation under Article Ill. of this Agreement. In the event that 
either party elects to terminate this Agreement, both parties shall conclude their 
activities relating to the Study and proceed to a final a=unting in a=rdance with 
Article 111.C. and 111.D. of this Agreement. Upon termination of this Agreement, all data 
and information generated as part of the Study shall be made available to both parties. 

B. Any termination of this Agreement shall not relieve the parties of liability for any 
obligations previously incurred, including the costs of closing out or transferring any 
existing contracts. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which 
shall become effective upon the date it is signed by the District Engineer for the U.S. 
Army Corps of Engineers, Mobile District. 

DEPARThliENT OF THE ARMY 

BY~~.;&Z--::-"<~-':".~::__--\-~~ 
al nel, Corps of Enginee 

District Engineer 
Mobile District 

ATTACHMENT 
Project Study Plan 

CITY OF BIRMINGHA 

8~11~ 
Mayor 
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