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RE: Comments on Reasonable and Prudent Measure No. 3 (Drought
Provisions)

Dear Ms. Carmody and Colonel Taylor:

The U.S. Fish and Wildlife Service (“FWS” or the “Service”) issued its Biological and
Conference Report on the U.S. Army Corps of Engineers, Mobile District. Interim Operating
Plan for Jim Woodruff Dam and the Associated Releases fo the Apalachicola River (“BiOp”) on
September 5, 2006. The BiOp provided the U.S. Army Corps of Engineers (“Corps”) an
incidental take statement for the taking of mussels in the Apalachicola River. BiOp at
140-147.  Among the reasonable and prudent measures (“RPM”) contained in the
incidental take statement is “RPM 3 Drou ght Provisions.” The question presented by
RPM 3 is whether, and under what conditions, the Corps can provide a higher flow
floor than 5,000 cubic feet per second (“cfs”) in the Apalachicola River. Our analysis
indicates that the Corps unquestionably can provide higher flow floors ranging from at
least 5,700 cfs in the driest years up to at least 6,300 cfs under normal conditions.

To be clear, Florida remains dissatisfied with many facets of the IOP and has challenged
the BiOp in the U.S. District Court for the Northern District of Florida. Staze of Florida v.
U.S. Fish & Wildlife Serv., 4:06 CV 410 RH-WCS 9 (N.D. FL). The following comments
are not intended to condone or validate the IOP or the BiOp, but are offered simply to
answer the narrow question presented by RPM 3 in accordance with the invitation
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extended by your agencies. Florida’s analysis assumes continuation of the IOP in its
current form solely for the limited purpose of demonstrating the Corps’ ability to raise
the flow floor under the IOP. The results of our analysis and methodologies employed
are set forth in detail below. Neither our analysis, nor our conclusions, constitite a
“Florida proposal” of any kind, Rather, they reflect a simple demonstration of the
Corps’ capability to augment flows for the mussel species and habitats of concern
within the limited context of RPM 3.

L Background

RPM 3 requires the Corps to “[d]evelop modifications to the IOP that provide a higher
minimum flow to the Apalachicola River when reservoir storage and hydrologic
conditions permit.” BiOp at 142. The BiOp explains that “available data indicates that
higher minimum flows are supportable during normal and wet hydrologic periods, and
during dry periods when the reservoirs are relatively full.” Id. Measures like RPM 3
are implemented through compliance with mandatory “terms and conditions.” 16
U.S.C. §1536(b)(4)(iv); 50 C.F.R. § 402.14(i)(1)(iii). The Corps’ incidental take statemnent
contains among its terms and conditions a requirement that the Corps “with Service
concurrence, shall initiate by January 30, 2007, IOP drought provisions that identify the
reservoir, climatic, hydrologic, and/ or listed species conditions that would allow
supporting a higher minimum flow in the Apalachicola River, and that identify
recommended water management measures to be implemented when conditions reach
the identified drought trigger point(s).” BiOp at 144. The Corps must implement the
RPMs and terms and conditions enumerated in the incidental take statement to
maintain authority to take mussels in the Apalachicola River. See, e.g., 16 US.C. §
1536(b)(4)(ii); 16 U.S.C. § 1536(0)(2); 50 C.F.R. § 402.14(i)(1)(i). Thus, it is not a question
of whether the Corps must comply with RPM 3, but how.

Florida extended an invitation on December 8, 2006 to Corps and FWS personnel {o
meet with Florida’s modeling team and discuss the oppartunity presented by RPM 3.
By electronic mail dated December 18, 2006 from Brian Zettle of the Corps, your
agencies regrettably declined Florida’s invitation. You, nevertheless, indicated that you
would accept any information on the subject that Florida desired to submit. The
Service, moreover, has explained it will consider relevant information at any time.!
Please consider these comments Florida’s response to these invitations.

! See Interagency Cooperation ~ Endangered Species Act of 1973, as Amended, Final Rule, 51 Fed. Reg.
19,926, 19,950 (June 3, 1986) (“We [FWS] believe that information could become available at any
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I Observations About Concepts Presented at the December 13, 2006 Workshop.

Your agencies held a workshop concerning RPM 3 in Columbus, Georgia on December
13, 2006. Florida was not able to actively participate in the workshop, but did attend
and review the Corps’ (and others’) presentations. Florida makes the following
observations about the Corps’ effort to comply with RPM 3 as described at the
Columbus workshop.

The IOP allocates Basin Inflow among consumptive uses, storage and instream flows
(mussels, sturgeon, etc). All upstream consumpitive demands are implicitly met
without restriction.? The remainder is then distributed between storage and release.
Contrary to the import of RPM 3, the Corps’ presentation makes clear that the Corps
intends to retain 5,000 cfs as the flow floor and allocate even more Basin Inflow during
the spring to storage. The Corps then specifies that a flow of 6,500 cfs could be
maintained until composite reservoir storage reaches the top of Zone 3. Thereafter,
until composite storage is refilled to Zone 1, the flow would be kept at 5,000 cfs. This
approach does not satisfy the goal of RPM 3, which is to provide more - not less - water
to the Apalachicola River.

The Corps’ suggestions for RPM 3 reflect much modeling, but very little hydrologic
analysis. There are four fundamental problems with the Corps’ suggestions: 1) They are
based entirely on conditions that have already occurred or very near term (7-day)
projections; thus they all are reactive rather than proactive; 2) they make no distinction
between wet and dry seasons; 3) they never allow for drafting of storage for the benefit
of mussels, except at 5,000 cfs; and 4) they are based on the premise that 5,000 cfs results
in an acceptable flow level, which, again, contravenes RPM 3.

Finally, it appears the Corps is placing considerable weight on the droughts of 1981,
2000 and shorter duration dry conditions experienced in 2006. In any analysis of RPM 3
alternatives, it must be recognized that both the 2000 and 2006 adverse hydrologic
conditions were significantly, and unnecessarily, exacerbated by the Corps. In late
April and early May of 2000 the Corps conducted a navigation window.

Approximately 200,000 acre-feet of water was released for that purpose, equivalent to

time during the consultation, and such information should be submitted to the Service for its
consideration.”).

*Asa consequence, the Apalachicola River unfairly bears the full burden of decreased Basin Inflow
attributable to increasing Georgia demands. Georgia’s demands cannot be allowed to grow unchecked
without account for the impact of that growth on downstream interests.
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an average continuous release of at least 7,200 cfs for the two week period. In 2006, due
to a gage error that persisted for almost 2 months, the Corps unknowingly released
76,000 acre-feet of storage from Lake Lanier over and above intended amounts. This
was equivalent to a continuous average release of 650 cfs over the 59 day period and
occurred during the dry season. :

In short, the level of Lake Lanier dropped much further than it should have in both 2000
and 2006. In each case, through modified operations and increased diligence, reservoir
levels throughout the ACF Basin could have been much higher, and more water could
have been made available downstream. Indeed, the Corps has publicly committed to
discontinue its use of navigation windows.? Thus, when predicting future reservoir
elevations that might result from implementing RPM 3, it should be assumed that the
Corps will not repeat its errors of the past, and that more water will be available to meet
downstream flow requirements.

III.  Higher Flows Need Not Be Provided at the Gulf Sturgeon’s Expense

At the December 13, 2006 workshop, ore or more presentations made by the Corps and
Georgia involved conserving additional water during the spring riverine fish spawn
with the apparent intent of making that increment of stored water available later during
the year in furtherance of augmented mussel-related flows.4 The problem with this
approach is twofold: First, there is no basis in the BiOp from which to conclude that the
Gulf sturgeon can tolerate even less water than is provided under the IOP during the
spawn. Second, the approach entirely ignores the fact that reduced floodplain
inundation during the spring will compromise the health and productivity of fish
species that act as reproductive hosts for the mussels, themselves.

A.  The Current Proposals are Bad for the Gulf Sturgeon

Georgia and the Atlanta Regional Commission (ARC) have proposed to further reduce
Apalachicola River flow during Gulf sturgeon spawning. Georgia's and ARC's
recommendations were based on an assumption that adequate sturgeon spawning
habitat would be provided at a flow of 10,000 cfs when total inundated acres of river

¥ Letter dated March 7, 2006 from Col. Taylor to Gail Carmody (initiating ESA Section 7 consultation) at
5-7. .

* It did not go unnoticed that Georgia’s proposal, notably, stopped at the point of storing
additional water during the spring, but never actually explained how - or if - the additional
storage would be used for the benefit of the mussels.






